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OP THE DISTRICT OF COLUMBIA. 

October Term, 1921. 


No. 3713. 


UNITED STATES OF AMERICA AT THE RELA¬ 
TION OF THE WESTERN UNION TELE¬ 
GRAPH COMPANY, Appellant, 


vs. 

INTERSTATE COMMERCE COMMISSION OF THE 

UNITED STATES 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

, ; f it r 

Nature of Issues. 

Xhis case is an appeal from a judgment of the Supreme 
Court of the District of Columbia denying the prayers of 
the relator’s petition for a writ of mandamus to compel the 
respondent to obey the mandate laid upon it by the Act of 
Congress of March 1, 1913, commonly known as the Valua¬ 
tion Act, with respect to certain property of the relator. 
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It is to be regretted that the case does not come before 
this court upon an agreed or settled statement of facts. 

There is no dispute, however, as to the facts upon which 
the Interstate Commerce Commission has acted. These are 
plain, indisputable and agreed, and the correctness of the 
Commission’s rulings, to the extent that the Commission has 
acted in this controversy, is a matter of law purely. 

There is a dispute, however, or at least a failure to agree 
upon what action the Commission has taken. There is a 
contention by the appellee that action taken by agents of the 
Commission was not action of the Commission, as well as a 
dispute as to the legal effect of the determinations admittedly 
made by the Commission. 

The case was tried in the Court below upon issue joined 
by the relator upon the answer of the Commission, with¬ 
out a jury, and disposed of without passing upon the ulti¬ 
mate matters in controversy, for the reason that the Court 
found the action premature and for the further reason, 
which appears at least by implication from the opinion of 
the Court below, that the Court agreed with the attorneys 
for the Commission in their contention that we had not yet 
any occasion to seek this remedy because only the Commis¬ 
sion’s agents and not the Commission itself had taken the 
action of which we complain. (Rec., p. 71.) 

The Telegraph Property and the Proceedings and Or¬ 
ganization to Value It, in General. 

It is therefore necessary to state, with greater particu¬ 
larity than would otherwise be essential, the facts. 

Telegraph lines have been erected on almost all of the rail¬ 
ways’ rights-of-way in the United States under contracts 
between the telegraph company and the railway companies. 

Copies of several of these contracts, the ones with the 
railways most directly concerned in this case, are set out 
as exhibits to the petition (Rec., pp. 12 et seq.), and were 
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at the hearing (Rec., p. 114), though not in the answer 
(Rec., p. 61) admitted to be authentic. Contracts with 
other railway companies differ in detail from those set out 
as exhibits to the petition but their general outlines are 
similar (Rec., pp. 3 and 61). They provide for the con¬ 
struction, use and usually the ownership of the telegraph 
lines, and for the interchange of services and other elements 
of value by the railway companies on the one hand, and 
the Telegraph Company on the other, both on and off the 
particular line or right-of-way directly involved in the con¬ 
tract. The contracts enumerate what the railway company 
is to contribute toward the construction, maintenance, re¬ 
construction and operation of these lines, on the one side; 
and what the Telegraph Company is to contribute in the 
way of material, labor, supplies and transmission of mes¬ 
sages, on the other side; and upon the basis of the entire 
contribution of the railway company, the Telegraph Com¬ 
pany makes its entire contribution of the consideration on 
its side. In the case of the two railways particularly here 
concerned, the Texas Midland Railroad Company and the 
Kansas City Southern Railway Company, the contracts pro¬ 
vide expressly that the telegraph lines in question are owned 
by the Telegraph Company. 

Thus in the Texas Midland contract it is provided (Rec., 

p. 16): 

“Tenth. It is mutually understood and agreed that 
the telegraph lines, poles and fixtures covered by this 
contract belong to the Telegraph Company and shall 
form part of its general telegraph system, and shall be 
controlled and regulated by the Telegraph Company, 
which shall fix and determine all tariffs for the trans¬ 
mission of messages and all connections with other 
lines and interests.” 

A similar provision appears as the second paragraph of 
the contract with the Kansas City Southern (Rec., p. 44). 
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The allegation of the petition admitted in the answer is 
that contracts with similar provisions expressly defining the 
ownership of the telegraph lines as being in the relator exist 
with many of the railway companies in the United States 
(Rec., pp. 3 and 61). 

It is to this telegraph property along railway rights-of- 
way that this case relates. 

The relator seeks- to compel the Commission to correct 
the action it has taken in inventorying and valuing the 
properties of the relator as the property of the Texas Mid¬ 
land & Kansas City Southern, and to compel the Commis¬ 
sion to inventory and value all the properties of the relator 
as its property. 

The Valuation Act provides as follows: 

“Section 19A.—That the Commission shall, as here¬ 
inafter provided, investigate, ascertain, and report the 
value of all the property owned or used by every com¬ 
mon carrier subject to the provisions of this Act. 

******* 

“First. In such investigation said Commission shall 
ascertain and report in detail as to each piece of prop¬ 
erty owned or used by said common carrier for its pur¬ 
poses as a common carrier, the original cost to date, 
the cost of reproduction new, the cost of reproduction 
less depreciation.” 

For a full print of this Act see 37 Stat. L. 701, 41 Stat. 
L. 493. » 

The first sentence of the act above quoted lays upon the 
Commission merely a general duty to value all common car¬ 
rier property. It does not in itself require that the prop¬ 
erty so valued be allocated to any particular carrier nor that 
the property so valued be property used by any carrier for 
its purposes as a common carrier. Furthermore, it refers 
merely to a valuation, in general terms, and not to any par¬ 
ticular theory of valuation or element of value. 
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The second provision above quoted (the one designated 
‘‘First”), and other provisions of the act, contemplate a sep¬ 
arate report upon the property of each common carrier, 
which shall include only the property owned or used by that 
common carrier for its purposes as a common carrier. It 
also specifically designates what elements of value shall be 
ascertained and reported, in the portion quoted, (1) the 
original cost to date, (2) the cost of reproduction new, and 
(3) the cost of reproduction less depreciation. 

These three elements of value have been designated in 
the Commission’s reports as the three cost values. They 
are what are referred to in the appellee’s answer (Rec., p. 
63), as “evidential facts” to be taken into consideration by 
the Commission in a determination of the value of the prop¬ 
erty of the carrier. It is obvious that of the three, only one, 
viz., the original cost to date, is a fact, the other two are 
matters of opinion or conclusion. All three, however, are 
commanded by the statute to be found by the Commission 
as directly and even more plainly than the statute requires 
the finding of a single sum as the ultimate value of the prop¬ 
erty of each carrier. 

In fact, a question arose whether the act required the 
finding of a single sum as the value of the property of each 
carrier and the Commission announced in the Texas Mid¬ 
land Case (1 I. C. C. Val. Rep., 6), that it was of opinion 
that the act, authorized, if it did not require, the finding of 
such single sum as a value and that it was its purpose ulti¬ 
mately to make such a finding as to each carrier. 

The commission has completed its finding of these cost 
values in the case of the properties of two railways, the 
Texas Midland and the Kansas City Southern. In these 
two cases, it first completed “tentative valuations,” which 
showed these three cost values, and then after disposing of 
protests and objections by the relator and others, entered 
its order declaring what should be the final valutions in re- 


spect of these railroads and in respect of these cost values. 

These findings of the Commission are referred to in the 
Commission’s reports (1 Val. Rep., 7, 11, 45, 72, etc.; 2 
Val. Rep., 223, 229, 230, 240, 274, etc.), and in the opin¬ 
ions of the courts as tentative and final “valuations” (U. S. 
ex rel. Kansas City Southern vs. Interstate Commerce Com¬ 
mission, 252 U. S., 178), and we have used the term “val¬ 
uation” in our petition and in this brief in referring to the 
ascertainment of the particular one of these cost values with 
which we are here concerned, viz., “the cost of reproduc¬ 
tion new.” 

Counsel for the Commission in their argument be¬ 
low abandoned the use of the word “valuation” in referring 
to the ascertainment of the “cost of reproduction new,” 
and apply the term “valuation” only to the ascertainment 
of a single sum as to all of the property of the common car¬ 
rier. This is a departure from the terminology of their 
client, the Commission, and from that of the Supreme 
Court; and we follow the latter authorities. 

With regard to what the Commission has called the 
“finding of a single sum as the value” of the property of 
each carrier, we have used the term “the unit value.” 

We mention this matter of terminology somewhat at 
length not because it is of controlling importance but because 
it might otherwise lead to confusion. 

The finding of a unit value is not sought to be compelled 
by the present suit. What we are here concerned with is 
the ascertainment of the “cost of reproduction new,” to 
which we refer generally when we hereinafter speak of 
valuation. 

Elsewhere in the act quoted from, the Commission is 
directed to commence its investigation within sixty days 
after the approval of the act and every common carrier is 
required and directed to cooperate with and aid the Com¬ 
mission in the work of the valuation of its property and 


in such further particulars as the Commission may direct. 

The provision of the act in this regard was as follows: 
• . * 
“(e) Every common carrier subject to the pro¬ 
visions of this act shall furnish to the Commission or 
its agents from time to time and as the Commission 
may require maps, profiles, contracts, reports of en¬ 
gineers, and any other documents, records, and papers, 
or copies of any or all of the same, in aid of such in¬ 
vestigation and determination of the value of the prop¬ 
erty of said common carrier, and shall grant to all 
agents of the Commission free access to its right of 
way, its property, and its accounts, records, and mem¬ 
oranda whenever and wherever requested by any such 
duly authorized agent, and every common carrier is 
hereby directed and required to cooperate with and 
aid the Commission in the work of the valuation of its 
property in such further particulars and to such extent 
as the Commission may require and direct, and all 
rules and regulations made by the Commission for the 
purpose of administering the provisions of this section 
and section twenty of this act shall have the full force 
and effect of law.” 

Other provisions of the act will be hereinafter noticed. 

The initial proceedings of the Commission in execution 
of the provisions of this act appear in some detail from 
the records introduced in evidence by the relator and now 
printed on page 77 et seq. of the Record. It appears that 
the Commission for the purpose of executing the provisions 
of this act “organized within the sixty days a Division of 
Valuation” which was to be permanent and “will embrace 
an important part of the work of the Commission,” and that 
the Commission had divided the United States into five 
geographical divisions and appointed five principal engi¬ 
neers, one of whom was placed in immediate charge of each 
division and that the five together were constituted an En¬ 
gineering Board to formulate general plans and supervise 
their execution to secure uniformity, and that five other 
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engineers known as district engineers, were assigned one 
to each division to remain at the district headquarters and 
have charge of the work. 

On March 24, 1913, a Division of Valuation was estab¬ 
lished “for the handling of matters connected with the val¬ 
uation of public utilities,” and the Honorable Charles A. 
Prouty, then one of the Commissioners, was appointed 
“Director of the valuation work.” The Valuation Division 
was afterwards designated as the Bureau of Valuation and 
Mr. Prouty continued as director during the times here 
material. During the year 1914 a single railroad which was 
thought to offer a variety of problems, was selected from 
each district for the purpose of the initial work. In the 
Western district the Texas Midland was so selected (Rec., 
p. 79). 

Under date of July 28, 1913, Commissioner Prouty in¬ 
formed the relator through its president that the Commis- 
sion was desirous of beginning in the immediate future the 
valuation of its lines and requested a conference between 
the engineers of the Commission and the engineers of the 
relator (Rec., p. 81). The further correspondence between 
the relator and the Commission appears in the Record, pages 
81 to 86, as a result of which conferences were held be¬ 
tween the Engineering Board of the Commission and rep¬ 
resentatives of the telegraph companies, including the re¬ 
lator, on September 17, 1913, October 16, 1913, December 
16, 1913, February 24, 1914, and June 11, 1914 (Rec., pp. 
86-94). At these conferences among other subjects inven¬ 
tories, inventory forms and inventory methods and office 
and field inventory forms and schedules and lists of prop¬ 
erty were discussed. The companies were requested to 
furnish “pre-inventory maps and lists.” (Rec., p. 92.) 

It appears that, at the conference of June 11, 1914, at 
which Director Prouty as well as the Board of Engineers 
of the Commission were present, it was explained on behalf 
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. of the relator that it was “planning to come to an agree¬ 
ment with the railroads as to ownership in advance of the 
government inventory and if notified sufficiently in advance 
of the intention to start work on any particular line could 
probably furnish fairly accurate lists of where the property 
is to be found” (Rec., p. 94). 

Under date of June 13, 1914, Director Prouty of the 
Bureau of Valuation informed the relator that the Com¬ 
mission desired to begin its inventory work about August 
1, 1914, “upon the following lines. In indicating the line 
I use simply the name of the railroad along which it runs” 

* * * “District No. 4, Kansas City Southern Railroad.” 

* * * “It is my understanding that you will prepare what 

was styled at the conference ‘the necessary preinventory 
matter’ covering these lines.” * * * “Should you de¬ 

sire further information kindly address me or apply di¬ 
rectly to the engineer in charge of the particular district in 
which the work is to be prosecuted.” (Rec., p. 95.) 

Under date of June 8, 1915, in response to an inquiry 
from the relator the Director of Valuation, in reply to an 
inquiry upon a question of procedure which had arisen, 
wrote the relator saying, “when you have once received 
notice from this office that your property along a certain 
line of railroad or in a certain section will be valued, stating 
approximately the date of beginning work, all subsequent 
communications should come from the member of the En¬ 
gineering Board in charge of a particular district.” (Rec., 
p. 97.) 

The organization of the valuation work of the relator 
was in charge of the relator’s valuation engineer, the imme¬ 
diate subordinate of the vice-president in charge of plant 
and engineering. The field work on the part of the relator 
was supervised by seven division plant superintendents each 
of whom was in charge of a geographical section of the 
country and had under him a division valuation engineer 
(Rec., p. 79). 



The Requirement of Pre-inventory Statements of Own¬ 
ership Concurred in By the Railways. 

The valuation engineer of the relator was one of the rep¬ 
resentatives of the relator at the conferences above referred 
to. At these conferences there was a great deal of discus¬ 
sion about the form in which pre-inventory statements of 
ownership of telegraph property along railway rights of 
way should be made. No form was prescribed by the rep¬ 
resentative of the Commission and the relator’s valuation 
engineer in order to expedite matters had prepared under 
his supervision a form of which copies appear opposite 
pages 116 and 119 of the Record, known as form 3166S 
(Rec., p. 80). When this forift was first used it was merely 
a statement of ownership on the part of the Western Union. 
In the early stages of the valuation, however, the represen¬ 
tatives of the Commission, that is, the Board of Engineers 
of the Bureau of Valuation, requested orally that the relator 
have the railroads agree to these statements of ownership. 
(Rec., p. 80.) 

One of the issues in the case, which appears to us to be 
a mixed issue of law and fact, was whether it was true as 
alleged in the petition that the Commission through the 
Bureau of Valuation required these pre-inventory state¬ 
ments of ownership to be concurred in by the railway com¬ 
panies along the rights of way of which the telegraph prop¬ 
erty was, as a condition to inventorying and valuing, as the 
property of the relator, telegraph property claimed by it. 
This allegation of the petition was denied by the answer. 
The evidence offered by the relator on this point and re¬ 
ceived in evidence over the objection of the respondent in¬ 
cluded the following: 

A letter dated August 25, 1914, from the District En¬ 
gineer of the Pacific District of the Commission to the plant 
superintendent of the corresponding division of the relator 
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informing the relator that field work in the valuation of the 
telegraph lines along the S. P. L. A. and S. L. R. R. was 
about to begin and that previous to the starting of the field 
work “the Commission will require certain data to be fur¬ 
nished jointly by the owners of the property to be valued, 
and that it was considered essential that all contracts, sched¬ 
ules, etc., should be concurred to by all parties at interest” 
(Rec., pp. 98 etseq.). 

The reply of the relator informed the Commission 
through its District Engineer that no agreement had been 
reached with regard to the telegraph property on this par¬ 
ticular railway until after the work of inventorying had 
been started (Rec., pp. 100 to 101). 

Under date of November 18, 1914, referring to the same 
matter the District Engineer of the Pacific District informed 
the relator that 

“In view of the many complications regarding own¬ 
ership we feel that we must insist on the telegraph com¬ 
pany and railroad company jointly furnishing pre-in¬ 
ventory schedules, pole diagrams and such other data 
as may be needed to show all of the telegraph property 
along the lines of the railroad system under survey, and 
that this information should be concurred in by all 
parties at interest.” (Rec., p. 102.) 

Under date of October 20, 1916, the Division of Valua¬ 
tion promulgated in the Eastern district by a member of the 
Engineering Board for that district a general circular of in¬ 
struction to the carriers and to the Commission's employees 
including the following: 

“Where there is any question as to the ownership 
of the telegraph and telephone property as between the 
commercial telegraph companies and railway carriers, 
it is suggested that an agreement be made so that when 
the Government field party begins work a complete pre¬ 
inventory statement of ownership together with sched- 
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ules of property may be furnished for the guidance of 
the Government’s representatives. 

Where there is no agreement between the commer¬ 
cial telegraph company and the railway carrier, the 
Government telegraph inspector will proceed in accord¬ 
ance with the following rules: 

Rule 1. If the carriers cannot agree and the inspec¬ 
tor cannot reliably ascertain the pwnership of the pole 
line, he will inventory all of the property to the carrier 
on whose right-of-way the pole line is located which 
the carriers do not agree to be the property of the other 
carrier not the owner of the right-of-way. 

• 

Rule 2. If the carriers cannot agree and the inspec¬ 
tor can reliably ascertain who owns the pole line, he 
will inventory everything on such line to the owners 
of the poles except such wires or other parts of the line 
as the carriers agree to be otherwise owned.” (Rec., 
pp. 104-105.) 

Similar instructions were issued in other districts (Rec , 
p. 107). Similar correspondence was had between the re¬ 
lator and the District Engineers and Members of the Engi¬ 
neering Board of the Commission in other districts and in 
the case of telegraph property along the rights of 
way of many railroads. Telegraph property along the 
rights of way of many railroads is being inventoried and 
valued by the field agents of the Commission as the prop¬ 
erty of the railway companies along the rights of way of 
which it is situate because of the inability of the relator to 
obtain from the railway companies concurrence in the pre- 
inventory statements of ownership (Rec. pp. 106-113). 

Thus in the case of telegraph property along the lines 
formerly known as the Burlington, Cedar Rapids and 
Northern, at valuation date a part of the Rock Island Rail¬ 
way Company, the member of the Engineering Board for 
the western district was on September 20, 1917, engaged 
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in writing up the completion report and notified the relator 
that unless it received notice of an agreement as to owner¬ 
ship it would assign the poles and lines to the Rock Island 
Railway Company (Rec. p. 109) despite the provisions of 
the contract as to this telegraph line between the railway 
and the relator which provided expressly that the telegraph 
lines, etc., should be the property of the relator (Rec., p. 
113, par. “Ninth”). 

In the course of the introduction of this evidence the 
Commission by its attorneys made this important admis¬ 
sion in open court (Rec. p. 103) : 

“That the engineering boards of the Bureau of 
Valuation of the respondent were requiring in sub¬ 
stantial accord with the rules 1 and 2 quoted in the 
petition that the relator and the railway companies 
agree as to ownership of telegraph pole lines and wires, 
if they can, and if they do not the wires are being in¬ 
ventoried to the owners of the poles and the poles to 
the owners of the right-of-way.” 

There are in the record numerous protests by the relator 
against what the relator considered this arbitrary ruling 
against its property interest. These protests were directed 
to district engineers of the Commission and members of the 
Engineering Board and to the Director of Valuation. 

Under date of November 24, 1916, the relator’s valuation 

engineer in protesting against the enforcement of these 

• 

“Rules 1 and 2” pointed out that after property had been 
inventoried in accordance with them, it was almost impos¬ 
sible to make an adjustment at a later date without pulling 
the entire inventory to pieces and suggested that disputed 
property be inventoried on separate sheets. (Rec., p. 105.) 

Under date of November 27,1916, the Director of Valua- 
tion informed the relator that “it is not the function of the 

• . * ■ V Jf 

Division of Valuation to settle questions of title; the public 
is mainly interested in knowing what this property devoted 
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to the public service is worth and in seeing that there is no 
duplication of these values.” In insisting that an agree¬ 
ment be reached with the railways before the inventory 
should be taken the Director stated that no atempt would 
be made to change the distribution according to ownership 
if an agreement should be reached after the inventory, where 
that involved any additional labor of considerable amount. 
(Rec., p. 106.) 

Shortly before this suit was filed, under date of January 
27, 1920, the relator’s Valuation Engineer wrote the Dis¬ 
trict Engineer at Kansas City as follows: 

“I should very much regret to have the Commission 
take action which will arbitrarily allocate to the Rail¬ 
road Company property which we feel is definitely 
vested in the Telegraph Company by virtue of the con¬ 
tract now in existence and preceding contracts under 
which such property was constructed. While I realize 
that you are extremely anxious for us to come to an 
agreement as to the ownership so you can set up your 
summaries without danger of later having to pull them 
to pieces, I, nevertheless, must enter a protest against 
the Commission arbitrarily attempting to determine 
the ownership of Telegraph property as between the 
Railroad Company and the Telegraph Company. 

“With all due respect to the powers of the Commis¬ 
sion, it does not seem to me that the Commission is 
vested with any authority under which it can arbi¬ 
trarily settle such matters.” (Rec., p. 56.) 

The Allowance to the Texas Midland and The Kansas 
City Southern Railways of a Portion of the Cost of 
Reproduction of Relator’s Properties. 

With regard to the telegraph property along the rights 
of way of two railways, the Texas Midland Railroad Com¬ 
pany and the Kansas City Southern Railway Company, a 
different situation is presented. The relator offered to 
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prove that pre-inventory statements of ownership concurred 
in by the railways in question had been filed with the Com¬ 
mission by proving their transmission to the Division of 
Valuation, western district, by appropriate Division Plant 
Superintendent of the relator. The correspondence trans¬ 
mitting and acknowledging these documents and copies of 
the documents themselves are printed in the Record, pages 
116 to 120. This evidence was excluded and is made the 
subject of one of the assignments of error. 

Among the objections of the respondent to this evidence 
was the fact that— 

«-• i • 

“the respondent admitted that the ownership of the 
pole lines in question along the railways in question 
was in the Telegraph Company and was shown by the 
construction contracts to be in the Telegraph Company, 
no evidence of agreements to that effect could be ma¬ 
terial.” (Rec., p. 114.) 

As hereinbefore appears the contracts between the Texas 
Midland Railroad Company and the Kansas City Southern 
Railway Company and the relator provided expressly that 
the lines, poles and fixtures in question belonged to the 
Telegraph Company (Rec., p. 16, Par. “Tenth,” Rec., p. 44, 
Par. “Second”). 

The Valuation Act provides in Subsection (h) that when- 
' ever the Commission shall have completed the tentative valu¬ 
ation of the property of any common carrier and before 
such valuation shall become final, the Commission shall give 
notice to the carrier, to the Attorney General, to the gov- 
emor of the state and to such additional parties as the Com¬ 
mission may prescribe and shall allow thirty days for pro¬ 
test to be filed. If protest is filed a hearing is to be had 
and the Commission is directed to make such changes in the 
valuation as may be necessary and then to issue an order 
making the corrected tentative valuation final. . 

7264—2 
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This procedure has been followed and completed as to 
certain property dealt with by the Commission as the prop¬ 
erty of the Texas Midland Railroad Company in a proceed¬ 
ing entitled in the name of that railway and known as Valu¬ 
ation Docket No. 2, and to certain property dealt with by 
the Commission as the property of the Kansas City South¬ 
ern Railway Company in a proceeding entitled in the name 
of that railway and known as Valuation Docket No. 4, in¬ 
sofar as that element of valuation known as “cost of re¬ 
production new” is concerned. 

There is in the answer Par. 4 (Rec., p. 62) a denial of 
this fact, which had been averred in paragraph 5 of the peti¬ 
tion (Rec., p. 4). The denial must have been intended, 
however, only as a denial of the terminology used, as rec¬ 
ord proof of the averment was available and was introduced 
and was not attempted to be contradicted, as follows: 

The order fixing final valuation in the case of the Texas 
Midland Railroad was entered July 31, 1918 (Rec., pp. 129- 

130) , including the element of value with which we are here 
concerned, cost of reproduction new, and including also the 
telegraph property involved in this controversy (Rec., p. 

131) . 

A similar order in the Kansas City Southern case was 
entered July 1, 1919 (Rec., pp. 131-132). 

Before the Western Union Telegraph Company had re¬ 
ceived notice of any tentative valuations and under date of 
March 29, 1917 (Rec., p. 121), it addressed to the Commis¬ 
sion a letter, Exhibit G to the petition (Rec., p. 53), calling 
the attention of the Commission to the fact that railroads 
were claiming an equity in telegraph lines belonging to the 
Western Union Telegraph Company because the railroads 
had contributed labor, transportation, etc., to the construc¬ 
tion of the lines. The Telegraph Company called atten¬ 
tion to the fact that the furnishing of these things by the 
railroad companies to the telegraph company was pursuant 
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to contracts by other terms of which the telegraph company 
furnished free telegraphing, the use of batteries and other 
values to the railroad companies. It was in this letter* writ¬ 
ten before any notice of tentative valuation had been given, 
that the Telegraph Company made the statement quoted in 
the opinion of the Court below to the effect that “this protest 
may not be entirely in order” (Rec., pp. 53 and 71). 

Under date of March 31, 1917, the Director of Valuation 
replied to the relator as follows: 

“For your information I may say that the question 
which you suggest will be raised in the discussion upon 
the protest of the Texas Midland. We inventoried 
your line along that railroad as entirely owned by you 
with the expectation that you would be allowed the 
full reproductive cost of that line. The Texas Midland 
claims that it has an interest in the line by virtue of ex¬ 
penditures in its construction. After an examination 
of the contract, our solicitor has reached the conclusion, 
and I agree with him, that the Texas Midland should 
be allowed in reproductive cost whatever it expended in 
the construction of this line. We shall doubtless 
recommend that the present tentative report be so 
modified. 

“In this event, we should also probably recommend 
that the reproductive cost of your line be diminished 
by the amount allowed the Texas Midland. Naturally 
you will want to be heard upon this proposition and I 
will see that you are duly notified of the time and place 
when this matter will be discussed.” (Rec., p. 54.) 

The tentative valuation in the Texas Midland case was 
prepared by the Division of Valuation. In connection with 
the tentative valuation the Director of Valuation filed with 
the Commission a memorandum stating that the telegraph 
line along the railroad of the Texas Midland is owned by 
the Western Union Telegraph Company and was originally 
constructed under a contract by virtue of which the railroad 
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company provided the unskilled labor and in which it was 
provided that the line when constructed should be the prop¬ 
erty of the Western Union, and saying: 

“It may well be assumed and probably ought to be 
assumed that the Texas Midland, if called upon to re¬ 
produce its property, would provide itself with this 
facility in the same way that it did, and if so, it would 
expend in the reproduction of its property the cost of 
such common labor and this, therefore, would be a 
part of the cost of reproduction.” 

“It is agreed that the cost of such labor would have 
been, as of June 30, 1914, $8,727, and the Division 
recommends that this amount be added under Account 
26.” 

“The above reasoning would probably require that 
the cost of this common labor should be subtracted from 
the cost of reproduction of the Western Union Com¬ 
pany, since that company would not be required to 
make this expenditure in the reproduction of this por¬ 
tion of its property. That, however, is another ques¬ 
tion which will be considered when reached.” (Rec. 
p. 5.) 

The relator requested permission to appear and be heard 
upon this point and did appear and was heard and filed 
memoranda and brief in opposition to the proposed action 
of the Commission. Record evidence of its appearance in 
these cases is reprinted on pages 1?1 et seq. of the Record. 

After considering the protests upon the tentative valua¬ 
tion the Commission made a final finding and order. In 
the course of its findings with regard to property used but 
not owned the Commission announced: 

“All the property used in serving the public will be 
inventoried and valued, and will be inventoried and 
valued once and only once. There will be and should 
be no duplications.” (Rec., p. 6.) 
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With regard to the telegraph property in question the 
Commision held : 

* t 

“In view of the fact that title to this property is in 
the telegraph company, the Bureau allowed nothing to 
the carrier in estimating the cost of reproduction new.” 

“A telegraph line is necessary in the conduct of the 
business of the carrier and for the purposes of estimat¬ 
ing cost of reproduction new of the property it is as¬ 
sumed that it would equip itself with this facility in the 
same manner that it did originally. Therefore, the 
carrier would be obliged to perform the same amount 
of work in a theoretical reproduction of the property 
as it did in original construction. Such work esti¬ 
mated at prices prevailing on valuation date would 
amount to $8,715. This amount will be added to the 
cost of reproduction new, as stated in the tentative 
valuation.” (Rec., p. 6.) 

In the decree or order fixing the cost of reproduction 
new there are included “the expenditures the Texas Midland 
incurred building the Western Union Telegraph lines,” 
(Rec. p. 131), as property “wholly owned and used” by the 
Texas Midland Railroad. 

A similar proceeding was had and a similar order in¬ 
volving $88,925 of the reproductive cost of the telegraph 
lines was made in the case of the Kansas City Southern 
Railway Company (Rec., pp. 7 et seq., 121 and 131 et seq.). 

In its memorandum filed with the Commission in each 
of these cases before the Commission, the relator said: 

“It is the contention therefore in respect to these 
lines of telegraph embraced within the contract between 
the Telegraph Company and the Texas Midland Rail¬ 
road Company that the contract between the parties 
furnishes the only basis of determining the 
ownership of the telegraph lines to be valued, and 
that contract leaving nothing open for discussion 
or dispute between the parties in view of the ex- 
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press stipulation of the parties, that it was the clear 
duty of the Division of Valuation and is the clear duty 
of this Commission, to follow that stipulation and apply 
it with respect to property owned, and value all the 
telegraph lines and property as the property of the 
telegraph company, and that will be the contention of 
the telegraph company with respect to all property un¬ 
der this class of contracts upon all the railways with 
respect to property which is thus owned, and a portion 
of which is used by the railway company.” (Rec., 
p. 9.) 

In its decision in the Kansas City Southern case the Com¬ 
mission said: 

“Account 26, Telegraph and Telephone Lines. The 
Bureau has limited the amount stated under this item to 
the reproduction cost of those telegraph and telephone 
lines which are owned by the carrier. In addition to 
the owned lines, however, the carrier contributed the 
common labor necessary in the erection of a telegraph 
line along its right-of-way owned by the Western 
Union Telegraph Company. This labor cost the car¬ 
rier $88,925, and it is agreed that this amount would 
represent the cost of doing the same work on valuation 
date.” 

“The Western Union Telegraph Company protests 
that nothing should be included in the carrier’s inven¬ 
tory on account of this labor; that the telegraph line is 
owned by it and that the common labor furnished by 
the carrier is in the nature of a rental charge for the 
use of the telegraph line. It is further stated that had 
the telegraph company seen fit to pay the railroad com¬ 
pany for the labor supplied, and had in turn made a 
charge for the use of its wires, the Commission could 
not under any circumstances include anything in the 
.. carrier’s inventory, and since what was done accom¬ 
plished the same purpose the same procedure should 
be followed. In answer to this argument it is suffi¬ 
cient to say that the carrier did in fact contribute to 
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the original construction of the property of the tele¬ 
graph company, and following our report in the Texas 
Midland Case at page 45, it is assumed that a tele¬ 
graph line is necessary in the conduct of the carrier’s 
business and that it would perform the same amount 
of labor in a theoretical reproduction of this property 
as it did in original construction. The valuation will 
be corrected.” (Rec. p., 7.) 

In the hearing on the tentative valuations in the Kansas 
City Southern case, the relator by way of illustration of its 
argument filed a statement, Exhibit K to its petition herein 
(Rec., p. 56) showing that under the contracts pursuant 
to which the common labor of setting of poles here in¬ 
volved was furnished the Western Union, the total value 
of services furnished by the Texas Midland to the Western 
Union to December 31, 1917, had amounted to forty-eight 
thousand and some odd dollars in value, and the total value 
of the services furnished to the Texas Midland by the 
Western Union the same date had amounted to seventy- 
eight thousand and some odd dollars. 

It appears that the rule of decision first announced in the 
Texas Midland case with regard to the allowance to the 
railway company of the cost of common labor of setting the 
poles has been directed by the Commission to be followed in 
all cases where the facts are the same as in that case. See 
the Commission’s memorandum on page 8 of the Record. 

The relator offered to show that approximately eleven 
million dollars in value was “contributed” to the telegraph 
lines of relator under circumstances similar to those of the 
eight-thousand-dollar and the eighty-eight thousand dol¬ 
lar items involved in the Texas Midland and the Kansas 
City Southern cases, but this testimony was excluded and 
exception taken. (Rec., p. 133.) 

With regard to telegraph property along rights of way 
of railroads in respect of which no pre-inventory statement 
of ownership concurred in by the railroad company was 
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filed, the Bureau of Valuation of the Commission is con¬ 
tinuing to insist and require of the relator that it procure 
the concurrence of the railway companies in such a pre-in¬ 
ventory statement of ownership, and on failure of the re¬ 
lator to comply with this requirement is inventorying such 
property as is in dispute to the railways. This appears in 
correspondence which was recent at the time the suit was 
filed with regard to the Chicago, Burlington and Quincy 
Exhibits I and J to the petition (Rec., pp. 54 and 55), and 
also by admission of the respondent as of the time of trial. 
(Rec., p. 103.) 

With a view to showing the large cost to the relator a 
portion of which would be saved from waste if arbitrary 
and erroneous rules of decision were not persisted in during 
the further course of the valuation, and if arbitrary and un¬ 
necessary requirements were not laid upon the relator, proof 
was offered that up to November 30, 1920, the relator had 
spent in its compliance with the Valuation Act the sum of 
one million, one hundred and twelve thousand and some odd 
dollars, but this evidence was excluded and an exception 
noted. (Rec., p. 33.) 


23 


Assignments of Error. 

1. The Court erred in excluding evidence offered by the 
relator upon the issues joined herein. (Rec., pp. 114, 115, 
133.) 

2. The Court erred in excluding evidence offered by the 
relator as to the filing of pre-inventory statements of own¬ 
ership concurred in by the railway companies as to telegraph 
property on the rights-of-way of the Texas Midland and 
Kansas State Southern Railways. (Rec., p. 115.) 

3: The Court erred in excluding the testimony of the wit¬ 
ness Meigs as to the course of business between the relator 
and the respondent as to the filing of pre-inventory state¬ 
ments of ownership and other inventory data. (Rec., p. 
114.) 

4. The Court erred in excluding evidence as to the sub¬ 
stantial amount of property which would be eliminated from 
the inventories of the relator by the application of the rul¬ 
ings complained of to all of its property along railway 
rights-of-way. (Rec., p. 133.) 

5. The Court erred in excluding evidence of the amount 
of money compelled to be expended by the relator in the 
course of the inventorying and valuation of its property by 
the respondent. (Rec., p. 133.) 

6. The Court erred in entering its order denying the writ 
of mandamus herein to compel the respondent to inventory 
and value all of relator’s property to it without diminution 
for the supposed contributions to its value by the railways. 
(Rec., pp. 71-72.) 

7. The Court erred in entering its order denying a writ 
of mandamus herein to compel the respondent to inventory 
and value all of relator’s property to it without the require¬ 
ment that it obtain from the railways pre-inventory agree¬ 
ments to its ownership of its pole lines and wires. (Rec., 
pp. 71-72.) 

8. The Court erred in denying the writ of mandamus as 
prayed and entering judgment for the respondent. (Rec., 
pp. 71-72.) 
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ARGUMENT. 

• « 

• % 

The Relief Sought. 

Though the case relates to one subject matter, the valua¬ 
tion of telegraph property along railway rights-of-way, two 
rulings are complained of which are essentially different, 
. are governed by different considerations, and should be sep¬ 
arately considered. 

The one relates to property along the rights-of-way of 
the Texas Midland and Kansas City Southern Railways, 
where pre-inventory agreements were filed with the Com¬ 
mission but were partially disregarded, and the other to 
cases where the telegraph company has not been able to ob¬ 
tain the concurrence of the railways in pre-inventory state¬ 
ments of ownership. 

In brief the two complaints of the relator are these: (1)’ 
property of the relator has been inventoried and valued as 
the property of the Texas Midland and Kansas City South¬ 
ern Railway companies instead of as its property; and (2) 
in respect of the property of the relator located along the 
rights-of-way of other railway companies, the Commission 
is requiring of the relator, as a condition precedent to the 
valuation of such property as the property of the relator, 
that the relator furnish the Commission with a consent by 
the railway that the relator's property be inventoried to it. 

The mandamus is sought to compel the Commission to 
inventory and value as the property of the relator all of the 
property owned or used by it for its purposes as a common 
carrier. 

With respect to the property along the rights-of-way of 
the Texas Midland and Kansas City Southern Railway Com¬ 
panies, it so happens that the decision of the Commission 
that it will not inventory this property as the property of 
the relator, is inextricably bound up with the decision of 
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the Commission promulgated in the Texas Midland and 
Kansas City cases to inventory and value a portion of this 
property as the property of those railroads. A decision re¬ 
quiring the placing of these properties in the inventory of 
the relator involves a decision that they were improperly 
placed in the inventories of the property of the carriers; 
and the decision against the relator in this respect was pro¬ 
mulgated by the Commission in the cases in which it was 
concerned principally with the properties of these carriers. 
The relator, therefore, in seeking to compel the return of 
the Commission to the performance of the duty laid upon 
it by the statute with respect of the property of the relator, 
prays the correction of the valuations of the properties of 
those carriers. 

As to the departures from the statute in the Texas Mid¬ 
land and,Kansas City Southern cases and the announced 
intention of the Commission to disobey the statute in sim¬ 
ilar cases, the prayer is that the respondent be required— 

“to correct its valuation in the said Texas Midland 
Railway valuation and in the said Kansas City South¬ 
ern Railway Company’s valuation by removing from 
the schedules of property attributed to the railway 
company all the telegraph property listed therein be¬ 
longing to the relator, as stated in the report of valua¬ 
tion of the respondent, and the listing of the same in 
the valuation of relators telegraph property along and 
upon said lines of railway, in accordance with the pro¬ 
visions of said Act of March i, 1913, and that the re¬ 
spondent desist from applying the same principles to 
the valuation of the railway property of other railway 
companies.” 

That portion of the prayer which is aimed at the elim¬ 
ination of the arbitrary requirement ^of a pre-inventory 
statement of ownership agreed to by the railways as a pre- 


requisite to the valuation as the property of the relator of 
its property along other lines of railways is as follows: 

“that the respondent desist from applying the arbitrary 
rules as promulgated by the respondent by attributing 
to the railway companies arbitrarily ownership of pole 
lines and wires simply upon and for the reason that the 
relator and such railway company may fail to agree 
as to the extent and character of ownership of each 
of said parties in such telegraph property.” 

The Theory of This Case. 

This case presents, as we see it, a plain declination of the 
Commission to follow the direction of the statute to ascer¬ 
tain and report as to the relator the cost of reproduction new 
of each piece of property owned or used by it for its pur¬ 
poses as a common carrier. 

If the Commission can refuse compliance with this man¬ 
date of the statute it can refuse compliance with any or all 
of its other provisions. 

The Commission’s declination to follow the statute is 
none the less real because it is not expressed in terms of 
refusal or because it is based upon determinations of the 
Commission which it considers adjudications on matters 
committed exclusively to it for decision. 

Relator’s theory is that the respondent is interposing its 
own erroneous conclusions of law and its own arbitrary and 
unreasonable rules or requirements as an excuse for not 
following the mandate of the statute, and that the relator, 
the party injured by its declination to follow the statute, 
may invoke the writ of mandamus to compel it to obey the 
statute. 

The statute allows the Commission no choice as to what 
“pieces of property” it shall ascertain the cost of reproduc¬ 
tion in making up the inventories of relator. It commands 
the ascertainment of this cost with respect to each piece of 
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* property owned or used by the relator for its purposes as a 
common carrier. The elimination of certain pieces of re¬ 
lator’s property along the lines of railways is not permitted 
by the statute. 

Nor does its judgment and discretion include the denial 
of ownership in the relator nor the setting up of rules based 
upon false constructions of admitted facts and contracts in 
diminution of the property interest of the relator, nor the 
setting up of wholly arbitrary and capricious rules of de- 
dision as to what is the property of the relator. 

There is in the Valuation Act no express provision au¬ 
thorizing the Commission as between a carrier and a stran¬ 
ger or as between carriers to determine disputed questions 
of ownership. A final determination which would conclude 
the carriers would practically deprive the defeated claimant 
of its property so far as the valuation is thereafter used, and 
we would expect the power to make such a determination 
by administrative fiat to be expressed if intended. It may 
be that we must assume that Congress expected such a con¬ 
troversy to be settled by the normal repositories of judicial 
power, the courts. 

It is certain, however, that the statutory duty laid upon 
the Commission is that when it deals with ownership it must 
do so according to the facts of ownership and not otherwise. 

It will be found, we think, that in declining to follow the 
mandate of the statute, the Commission exceeded its juris¬ 
diction. It will be found that the provisions of law which 
define the duties of the Commission and its powers are con¬ 
sidered jurisdictional and mandatory, and not merely direc¬ 
tory, in a plain case of departure by the Commission from 
the duties enjoined upon it by the statutes. 

The departure consists in the Commission’s declination 
under a misapprehension of its powers to find the reproduc¬ 
tion value of all of the property of the relator. The Com¬ 
mission contends that it has the power to decide that a por- 
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tion of the reproduction cost of telegraph property, owned 
by the relator, should be allocated to the railway companies. 
It justifies this act by its own conclusion, an arbitrary and 
mistaken one, as to the legal effect of the admitted facts with 
regard to the furnishing of common labor in the building 
of telegraph lines, in one class of cases, and by an arbitrary 
test devised by the Commission and unreasonable, in an¬ 
other class of cases. 

« 

The Commission Is Disobeying the Statute in the Texas 

Midland and Similar Cases. 

Included in the valuation of the properties of the Texas 
Midland and Kansas City Southern Railways as a part of 
the cost of their reproduction new is a portion of the cost 
of the reproduction of the telegraph lines in question in¬ 
disputably owned by the Telegraph Company as hereinbe¬ 
fore stated. 

The Commission’s method of arriving at its conclusion 
is set out above (pp. 17 et seq.) and appears also in con¬ 
venient form in original petition (Rec., pp. 5 et seq.). 

It should be here noted that no question of the credi¬ 
bility of witnesses or of conflicts in the testimony are in¬ 
volved. The question is of the legal effect of unquestioned 
evidence or facts, which is a question of law. (I. C. C. 
vs. L. & N. R. R., 227 U. S., 88, 92, and other cases here¬ 
inafter cited.) 

The theory of the Commission, a legal theory, is that 
one of the services performed by the railway company to 
the Telegraph Company pursuant to the contracts herein¬ 
before noted, viz., the cost of the common labor furnished 
by the railway and used in the erection of the telegraph 
poles and lines, is to be segregated from the other elements 
of these contracts in consideration of which it was con¬ 
tributed, and made the measure of an equity or interest in 
the telegraph lines, for the reasons that in the carrying out 
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of the contracts between the railway companies and the 
Telegraph Company this common labor was furnished 
by the railway company; that the telegraph line is a neces¬ 
sary facility to a railroad; and that the railroad would be 
obliged to perform the same amount of work in theoretical 
reproduction of the property as it did in the original con¬ 
struction. As the Director of Valuations of the Commission 
put it (Rec. p. 5) in submitting the matter to the Com¬ 
mission : 

“It may well be assumed and probably ought to be 
assumed that the Texas Midland, if called upon to 
reproduce its property, would provide itself with this 
facility in the same way that it did, and if so, it would 
expend in the reproduction of its property the cost of 
such common labor and this, therefore, would be a 
part of the cost of reproduction.” 

We call attention to the phrase used by the Director of 
Valuations—“the reproduction of its property”—yet the 
Director was discussing, as did the Commission in con¬ 
firming his view, property which was admittedly the prop¬ 
erty not of the railway company but of the Western Union 
Telegraph Company. 

No. question is made by the Commission in the decision 
of the ownership of this property by the Telegraph Com¬ 
pany. The Commission expressly finds, confirming (if any 
confirmation is needed) the agreement of the parties, that 
the telegraph line is owned by the Telegraph Company. 
(See quotations from Commission’s opinion and explana¬ 
tory text, Rec., pp. 6 and 7.) 

In the memorandum of the Director of Valuations ac¬ 
companying the tentative valuation and quoted in the peti¬ 
tion following his treatment of this matter is this comment 
(Rec., p. 5) : 

“The above reasoning would probably require that 
the cost of this common labor should be subtracted 
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from the cost of reproduction of the Western Union 
Telegraph Company, since that Company would not 
be required to make this expenditure in the reproduc¬ 
tion of this portion of its property. That, however, 
is another question which will be considered when 
reached.” 

If it is once assumed that the cost or any portion of the 
cost of building the telegraph line should be included in 
the cost of reproducing the railway, the Director’s view is 
certainly the only sound one, that is, shortly stated, that if 
the railway built the line or any part of it the Telegraph 
Company did not, and if both systems are to be reproduced, 
what the railway would reproduce the Telegraph Company 
need not. 

It is certainly the view of the Commission that the pur¬ 
pose of the Valuation Act is to arrive at a basis for fixing 
rates, a capitalization upon which a fair income is to be 
allowed, or a value at which a sale could fairly be made; 
and therefore that the valuation will be so made that only 
one carrier is permitted to earn income upon any dollar or 
dollars of capital. 

The Commission itself makes its position plain in its de¬ 
cision in the Texas Midland case. It does not suggest as 
did the Director of Valuation, that the instant question has 
not been reached. It adopts and promulgates its decision 
that there shall be no duplication of valuation. In dealing 
with the general question of property used but not owned 
the Commission in its opinion said (Rec., pp. 6, 132) : 

\ 

“All the property used in serving the public will be 
inventoried and valued, and will be inventoried and 
valued once and only once. There will be and should 
be no duplications.” 

We find in this statement, coupled with the decision with 
regard to the relator’s property hereinbefore summarized, 
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a flat and unequivocal decision by the Commission that it 
will not value or find the cost of reproduction as the prop¬ 
erty of the relator such part thereof as it has heretofore 
valued or found the cost of reproduction of as the property 
of the Texas Midland Railway. 

The Commission came to the same conclusion as to the 
cost of reproduction of property owned by the relator in 
the course of its valuation of the Kansas City Southern 
Railway Company, the proceeding with regard to which is 
also set out in petition (Rec., pp. 7, 131 et seq.). 

The Commission has directed that its Bureau of Valua¬ 
tions follow the doctrine of the Texas Midland case “where 
the facts are the same as those before the Commission in 
valuation docket No. 2, Texas Midland Railroad” (Pet., 
paragraph 8; Rec., p. 8). 

It is quite apparent that this decision of the Commis¬ 
sion depends upon the correctness of its conclusions of law. 
There is no question of the fact that the Texas Midland 

t 

Railroad Company and the Kansas City Southern and other 
railways having similar contracts with the Western Union 
did contribute certain common labor in the erection of tele¬ 
graph lines of the Western Union. There is no question 
that this labor was contributed pursuant to the contracts 
above referred to and set out in full as exhibits to the peti¬ 
tion. There is no question that the telegraph lines in 
question are the property of the Western Union Telegraph 
Company. 

Contrary to the Commission’s conclusion from these 
facts, we submit that since this labor was furnished pursuant 
to a contract for a valuable consideration moving from the 
Telegraph Company it was labor bought and paid for by 
the Telegraph Company, and inasmuch as there were so 
many other elements of value involved in the same insep¬ 
arable contract, some of these other elements of value mov¬ 
ing from the railway company to the Telegraph Company 
7204—3 
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and others from the Telegraph Company to the railways, 
no single element in the contract can be separated from the 
other elements and seized upon as the measure of a contri¬ 
bution by the railway company to the erection of the tele¬ 
graph line. We submit also that the fact that common 
labor in the erection of the Telegraph Company’s lines was 
contributed by the railway companies (even independently 
of and considered separately from the contracts), does not 
operate to increase the cost of reproduction of the property 
owned and used by the railway for its purpose as a common 
carrier, or to diminish the cost of reproduction of the prop¬ 
erty owned and used by the Telegraph Company for its 
purposes as a common carrier. 

Even if our position as to the inseparable character of 
these contracts were not supported by authority, it is so 
inescapable that we would confidently expect the court to 
come to our conclusion upon a reading of the contracts. 

It is a novel doctrine indeed that is maintained by the 
Commission to the effect that where the railway company 
and the Telegraph Company, in agreeing concerning the 
construction, ownership and use of the telegraph line, have 
agreed in consideration of the doing of a, b, c, and d on the 
part of the railway company, the Telegraph Company shall 
do e > ft 9 and h, that the Commission can without any rea¬ 
son which is applicable to a and inapplicable to b, c and d, 
conclude that the money value of a is the cost to the railway 
company of its transaction with the Telegraph Company. 

What possible reason can there be for allowing the item 
of common labor to the Texas Midland as a reproduction 
cost and not allowing the (free) transportation of pas¬ 
sengers, an item of approximately $7,500 of which 15 to 30 
per cent was the transportation of labor, and the transporta¬ 
tion of materials amounting to about $3,200 (see Exhibit 
K, Rec., pp. 56 et seq.) ? 

These values moving from the railway companies to the 
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Telegraph Company all had to do with the construction and 
reconstruction of the telegraph line and were, together with 
the many other elements of value moving from the railway 
company to the Telegraph Company, all paid for in full by 
the performance of the contract on the part of the Tele¬ 
graph Company, pursuant to which they were contributed 
by the railway company. 

Our construction of these contracts has been upheld by 
an authority which we respectfully submit should be con¬ 
trolling. The Supreme Court of the United States in the 
case of Postal Telegraph-Cable Company vs. Tonopah and 
Tidewater Railroad Company, 248 U. S., 471-473, under 
which title was decided, also the case of Western Union 
Telegraph Company vs. The Baltimore and Ohio Railroad 
Company, has considered such contracts as these. In this 
case it appeared that the Interstate Commerce Commission, 
construing the amendment of June 18, 1910, to the act to 
regulate commerce (36 Stat., 539, 554), which provided 
that the act should not be construed as preventing the Tele¬ 
graph Companies from entering into contracts with common 
carriers for the exchange of services, had held that such 
contracts as these were valid for an exchange of services 
on the line but invalid as to services off the line. The Su¬ 
preme Court said: 

“The contracts elaborately provide for the recipro¬ 
cal rights of the companies, for a division of expenses 
between the railroad and telegraph, for the use by the 
telegraph of the railroad’s right of way for its poles, 
for monthly payment of a certain sum by the telegraph, 
and then agree (here follow the provisions for inter¬ 
change of service on and off line). . . . But ‘ex¬ 

change’ is barter and carries with it no implication of 
reduction to money as a common denominator. It con¬ 
templates simply an estimate determined by self-inter¬ 
est of the relative value and importance of the services 
rendered and those received. 

****** 

“No one knows which of the two would be found to 


be preferred as having the best of a very complex bar¬ 
gain. All the great benefits derived on one side are 
the consideration for all those conferred upon the 
other. The railroad and the telegraph have grown 
together in mutual dependence and we are told that con¬ 
tracts of this sort for long terms have been nearly uni¬ 
versal for fifty years. * * * The contracts are 

complex, as we have said, and entire. We cannot be¬ 
lieve that an act which purported to allow them meant 
to break them up.” 

In the case last cited the Commision appeared in the case 
in the Supreme Court as amicus curiae and (presumably 
though we have not the Commission’s brief now before us) 
sought to sustain the view of th^ Commission that the con¬ 
tracts should be sustained in part and condemned in part, 
viz., were separable. The Commission now presents the 
contention that these contracts may be broken up and one 
element segregated from the others and considered as a 
separate contribution from the railway company to the Tele¬ 
graph Company. This appears to be a persistence in the 
same line of thought which has been disapproved by the 
Supreme Court. 

Furthermore, as we have above suggested, even if it were 
a fact that the railway company had contributed value, not 
balanced or paid for, to the construction of the Telegraph 
Company’s properties, the fact would not increase the cost 
of reproduction of the railway company’s properties. 

At the foundation of the Commission’s theory is the 
thought that, since a telegraph line is essential to the opera¬ 
tion of a railroad, in some way some amount must be arrived 
at for the construction of a telegraph line in order to re¬ 
produce the railroad. The Commission overlooks the fact 
that its duty, and what it purports to be doing, is to find the 
reproduction cost of the railway company’s property, not 
to find the reproduction cost of the property of others, no 
matter how necessary or essential to the business of the rail¬ 
road is that property of others. • 
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A city ticket office is an essential to the business of rail¬ 
roads as at present conducted, likewise, administrative 
offices. 

In order to secure the erection for its use of an office 
building in a city, a railway company might contract to 
lease space in the proposed building for a period of years, 
and might, under some conditions, pay in advance a sum 
to be applied to rent, which sum would be used in paying a 
portion of the cost of erecting the building. The building 
so erected would be property used by the railway for its 
purposes as a common carrier. It would be a necessary 
facility. It might be assumed that in order to reproduce 
the railway company as it stands at the date of ascertaining 
its< reproduction cost, it would provide itself with this 
necessary facility in the same way as it did originally. Yet 
could it possibly be argued that the cost of reproduction 
of the railway should include the cost of reproducing the 
office bidding or any portion of it ? 

The Commission erred, we respectfully submit, in al¬ 
lowing to the railroad the cost of reproducing not the rail¬ 
road or the railroad’s properties, but the properties of an¬ 
other, merely because the facilities furnished by that other 
are essential to the business of the railway. The Commis¬ 
sion has followed the line of reasoning we have here sug¬ 
gested as the correct one in dealing with other kindred 
subjects. 

In dealing with tracks, so-called “industrial tracks,” which 
connect the main tracks of carriers with particular indus^ 
tries and are usually used by the carrier exclusively for the 
transportation of materials to the particular industry for 
which they were built, the Commission makes the question 
turn upon that of ownership by the carrier. The Commis¬ 
sion says (1 Val. Rep., pp. 17-19) : 

“If the industry has paid for the items of property 
making up the track, but has given the carrier the right 
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by contract to remove the track, etc., credit is given to 

the carrier for the reproduction cost of such property. 

* * * * * * 

‘‘It is asserted that since the carrier unquestionably 
uses these industrial tracks it is our duty to include 
them in cost of reproduction new and report the present 
value of the land contained in the right of way. The 
matter of title to the land and track, it is claimed, can 
not be inquired into in view’of the wording of the act. 

“Certainly such a figure would not be accepted by 
the carrier as an element to be considered in arriving 
at a value for taxation purposes, since the amount 
would embrace property which it did not own. The 
use of such a figure would be equally without justifica¬ 
tion for purchase purposes, for the reason that a carrier 
could not convey title to property which it used but did 
not own. The same objection would apply to the use 

of the figure for capitalization purposes. 

* * * * * * 

“Under these circumstances it can not be that the 
lawmaking power intended by the words ‘used by said 
carrier for its purposes as a common carrier' to include 
property not owned by the carrier where the use by it 
is only incidental and at the request and for the pe¬ 
culiar benefit of the owner.’' 

% 

Furthermore, the Commission in the same decision in 
discussing property used but not owned, where the owner¬ 
ship is in one carrier and the use in another, says (p. 23): 

“In addition to its claim that the three cost values of 
the property used but not owned should be included 
in its inventory, the carrier asserts that it is our duty 
to report separately a figure as the value of the right 
to use. It is a sufficient answer to this contention to 
state it is now universally accepted that it is the fair 
value of the property used by the public sendee cor¬ 
poration in serving the public which is to govern in 
fixing rates. San Diego Land Co. vs. National City, 
174 U. S., 739. This being true, the value of that 
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property can not be increased or diminished by con¬ 
tracts or other arrangements between the carriers them¬ 
selves. In the absence of an improper payment as 
rental the public is not concerned with the acts of car¬ 
riers between themselves. The law requires the ascer¬ 
tainment of values for property owned or used, but 

not the value of the use. 

****** 

“It should be further noted that if the carrier is cor¬ 
rect in its claim that the right of joint use may be of 
more value than the rental paid and that therefore the 
Commission should appraise this right, and we do not 
intend to intimidate that this can be so, still in such 
event the carrier should make its claim and introduce its 
evidence showing the value of the use to the end that 
an intelligent finding might be had. The mere putting 
of the property into the inventory would signify noth¬ 
ing and would only result in duplication.” 

We submit that though the contracts between the railways 
and the Telegraph Company are sui generis, they are anal¬ 
ogous to leases and the considerations moving from the 
railway company to the Telegraph Company are quite analo¬ 
gous to rental. 

Despite the provisions of the contracts pursuant to which 
employes of the railway company will be found acting as 
agents for the Telegraph Company in the receipt and trans¬ 
mission of commercial messages, and employees of the 
Telegraph Company will be found transmitting for the rail¬ 
way company messages relating to the dispatch of trains 
over wires upon which the railway has a preferential right 
of way, the railway’s business as a common carrier remains 
that of a carrier of freight and passengers, and the Tele¬ 
graph Company’s business as a carrier remains that of the 
transmission of intelligence. 

In the sense that the facilities of the Telegraph Company 
are furnished to the railway company, but in that sense 
only, the railway company uses the telegraph lines. (See 
U. S. vs. Erie R. R., 235 U. S., 513, 520.) 
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If the two companies, instead of entering into the barter 
contract which was made, had so dealt with one another 
that the Telegraph Company paid in money for the cost of 
common labor, transportation, etc., furnished to it, and the 
railway company had paid in money for the telegraphic 
service furnished to it, then we submit, it could not be con¬ 
tended that the cost of reproducing the Telegraph Com¬ 
pany’s lines should be included in the carrier’s inventory. 

This argument was urged upon the Commission by the 
relator in the Kajisas City Southern case and the Commis¬ 
sion answered it only by stating that the Texas Midland 
case would nevertheless be followed, because “the carrier 
did in fact contribute to the original construction of the 
property of the Telegraph Company” (Rec., p. 7). This 
method of recognizing the existence of the contention and 
failing to answer it seems to us to amount almost to an ad¬ 
mission that the contention can not be answered. 


The Commission Is Disobeying the Statute in Cases 
Where No Agreed Pre-inventory Statement 
of Ownership Has Been Made. 

The rule adopted by the Bureau of Valuation, acting for 
the Commission, is, as above stated, that if the telegraph 
property on railway rights of way is not admitted by the 
railways by pre-inventory statements of ownership to be in 
the telegraph company, then it is to be inventoried and 
valued as the property of the railways See above pages 10 
to 14 and see Record pages 104-105 for “Rules 1 and 2.” 

Under these circumstances it is obviously to the interests 
of the railway companies to decline or fail to concur in the 
telegraph companies pre-inventory statements of ownership 
and as appears from the evidence (Rec. pp. 106-113) and as 
appears also by inference from the undenied averments of 
the petition (Rec. pp. 3 and 61) it has been unable to ob- 
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tain the concurrence of many railways in its pre-inventory 
statements of ownership. 

This requirement and practice of the Bureau of Valuation 
of the Commission is so inexplicable and patently arbitrary 
that it is believed that there is little occasion for argument 
about it. 

Assuming that the Commission is vested by statute with 
with power to determine disputed questions of ownership 
and to try title to property as between carriers as an inci¬ 
dent to the recordation and valuation of the property, this 
rule of decision is so unreasonable that it would amount 
to an abdication of the function of deciding. 

For the Commission’s position, shortly stated, is that 
as to property which we claim but which a railroad also 
claims, and as to which doubt or question exists, the prop¬ 
erty is to be awarded to the other claimant unless we can 
induce the other claimant to consent that it be not so 
awarded. 

We respectfully submit that it would be as reasonable 
and as legal for the Commission to set up any other arbi¬ 
trary rule to determine ownership as to set up the one in 
question. It would for instance be no less arbitrary for the 
Commission to decide that in cases where doubt existed all 
telegraph lines running north and south should be inven¬ 
toried as a part of the telegraph system, and all lines run¬ 
ning east and west should be inventoried as a part of the 
railway system. 

This argument has been submitted upon the premise that 
the Commission has the power as would a court to determine 
ownership between conflicting claimants. 

Obviously, if the Commission has no power to determine 
ownership as between conflicting claimants, the rule of deci¬ 
sion adopted by it, as a result of which it inventories prop¬ 
erty to one of the disputants to the exclusion of the other, 
is an action beyond its power. 
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In either event, therefore, the Commission is laying upon 
the relator an unreasonable and arbitrary requirement. 

It is true that the Commission is empowered by the 
statute to require the common carrier “to cooperate with 
and aid the Commission in the valuation of its property in 
such further particulars and to such extent as the Commis- 
mission may .require and direct,” and it is pursuant to this 
provision of law that requirements are being made of the 
relator in the valuation of its property and are being com¬ 
plied with at considerable and continuing expense to the 
relator (Pet., averment, Rec., p. 10; offer of proof, Rec., 
p. 133). But it exceeds its power, we submit, when it acts 
so arbitrarily and unreasonably in laying upon relator this 
requirement as a condition precedent to finding the cost of 
reproduction new of its property, and it should be required 
to proceed to value relator’s property without compliance 
by relator with this arbitrary rule. 

In fact the Commission in this litigation does not attempt 
to defend this practice—it disavows it. The Commission’s 
answer denies that pre-inventory agreements were actually 
filed with it even in connection with the Kansas City South¬ 
ern and the Texas Midland Railways, but the offer of proof 
as to this (Rec., pp. 115 et seq.) is so conclusive as to ren¬ 
der the question undebatable. 

The Commission’s point in the matter, as we understand 
it, is that such requirements as have been laid upon the re¬ 
lator in this regard are not those of the Commission but only 
those of the Bureau of Valuation. 

The relator was therefore careful to prove at the trial 
the fact that the Bureau of Valuation was the regularly 
constituted agent of the Commission and a part of it in 
dealing with matters of valuation, and the proof adduced 
is set out above (pp. 7 et seq.) in the statement portion 
of this brief. 

The Commission’s present position must be based upon 
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what we consider to be a false hypothesis that the Commis¬ 
sion is valuing the relator’s property only when the members 
of the Commission themselves have under consideration or 
are deciding a matter relating to valuation. If this theory 
were correct, the valuation of the relator’s property has not 
yet begun, though the relator has spent over a million dol¬ 
lars and almost eight years’ labor of one of its departments 
in cooperation with the Commission. 

It seems to us that this argument might prove to be a 
dangerous one for the Commission. The carriers, or at 
least this carrier, have heretofore assumed that the requests 
and requirements of the Bureau of Valuation were to be 
treated as the requests and requirements of the Commission. 
As a matter of common knowledge, even if we had not 
proven it in the Record, the Court must know that upon a 
task of this magnitude the Commission must sublet and 
delegate its authority. 

In the eight years of valuation work the relator has found 
as a matter of practice that its principal contact with the 
Commission (as appears from this Record as a whole) has 
been with the Director of the Bureau of Valuation and his 
engineers. We respectfully submit that the Commission 
should not for the sake of postponing this issue and de¬ 
feating the instant case be permitted to say that what its 
agents did it did not do, to say that the requirements of its 
agents which are arbitrary and unreasonable are not its re¬ 
quirements. 

The Erroneous Conclusions of the Court Below. 

The opinion of the Court below does not pass at all 
upon the matters we have so far considered, excepting the 
point last mentioned (Rec., p. 71). With regard to the 
contention made in the Texas Midland and the Kansas City 
Southern cases, the Court found that we were not entitled 
to a determination of this question at this time. 
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The reasons assigned by the learned justice were: 

(1) That the relator was merely an amicus curiae, not a 
party to the Texas Midland and the Kansas City Southern 
cases (Rec., p. 72). This contention is hereinafter dealt 
with. 

(2) That if the railroads had the right to consider the 
valuations of their properties to be unchangeable, perhaps 
the relator would have a standing to claim relief, but that 
section 19a, subsection (f) of the Act, indicates that there 
is no fixity of valuations. 

As to this we submit that a reading of the Act will show 
that the Court was in error. There is a fixity in the valua¬ 
tions. Subsection (f) of the Act is as follows: 

“(f) Upon the completion of the valuation herein 
provided for the Commission shall thereafter in like 
manner keep itself informed of all extensions and im¬ 
provements or other changes in the condition and 
value of the property of all common carriers, and 
shall ascertain the value thereof, and from time to 
time, revise and correct its valuations, showing such 
revision and correction classified and as a whole and 
separately in each of the several States and Territories 
and the District of Columbia, which valuation, both 
original and corrected, shall be tentative valuations 
and shall be reported to Congress at the beginning of 
each regular session.” 

It refers to changes in the condition and value of the 
property. The Act confers no right on the Commission to 
reopen and revalue properties except with reference to 
changes occurring after the original valuation. 

The section of the act which the Commission’s attorneys 
pressed upon the Court below as indicating that there was 
not a fixity in the finding of the Commission here com¬ 
plained of and that it could be corrected by a method pointed 
out in the statute, was sub-section (j) of the act, which was 


43 


the 13th paragraph of the original Valuation Act which is 
paraphrased in paragraph 12 of the Commission’s answer. 
(Rec., p. 66.) 

But this section of the act applies only when “evidence 
shall be introduced” upon the trial of any action in court 
involving a final value fixed by the Commission “which is 
found by the Court to be different from that offered upon 
the hearing before the Commission, or additional thereto 
and substantially affecting said value.” It is not provided 
that a valuation can be reviewed in the light only of such 
evidence as has already been presented. The plain infer¬ 
ence is that a valuation cannot be reviewed unless different 
or additional evidence is presented. The provision is that 
when such different or additional evidence is presented, then 
the Court in such an action may transmit a copy of such evi¬ 
dence to the Commission and stay further proceedings, and 
the Commission shall consider the additional evidence and 
may fix a different final value from the one fixed in the first 
instance, and shall report its action to the Court within the 
time fixed by the Court. If the original order shall not be 
changed by the Commission, judgment shall be rendered 
upon the original order, and if it shall be changed, the 
amended order shall take the place of the original order and 
judgment shall be entered thereon by the Court. 

Inasmuch as these two sub-sections (f) and (j) ex¬ 
pressly provide for such revision of the Commission’s find¬ 
ing as Congress contemplated, and neither of them provide 
for a* revision of a final finding by the Commission without 
new or additional evidence, and inasmuch as the facts ap¬ 
plicable to the present controversy are well known and fixed 
and were all before the Commission at the time it entered its 
orders in the Texas Midland and the Kansas City Southern 
cases, it appears to be beyond the power of the Commission 
itself, even if it so desired, to change those orders of its own 
motion or by any proceeding before the Commission which 
the relator might institute. 
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The Commission’s attorneys in the Court below called at¬ 
tention to the final sentence of the Commission’s order in 

\ 

each of these cases as follows: 

“This order will be supplemented by such further 
findings and order with respect to the value of the car¬ 
rier property as may be deemed appropriate.” (Rec., 
pp. 130 and 132.) 

But it developed upon argument that the Commission’s 
attorneys and the realtor agreed that this reservation was 
intended only to refer to a finding of a single sum which 
should represent the value of the carrier property. It was 
not intended thereby to reserve the right to make a further 
finding upon the “cost of reproduction new,” which, as is 
above pointed out, is the one element of value with which 
we are here concerned. 

On the whole we confidently submit that the Court below 
fell into error when it concluded that “there is no fixity in 
the valuation.” There was and is no right reserved, nor 
could there have been under the statute any right reserved, 
to make a new adjudication upon the same facts of the 
“cost of reproduction new” of the property of these two 
railways. If the orders which have been entered are per¬ 
mitted to stand they constitute adjudications carving out of 
the cost of reproduction of the telegraph lines a substantial 
element of their value and allocating it to the railways. If 
the Commission cannot change this allocation it cannot 
award this cost of reproduction to the telegraph companies. 

We might for the sake of argument agree with the Court 
below that if there were no fixity in the valuations we would 
not be concerned in the matter at this time. Since there is 
such a fixity this observation in the Court’s opinion is very 
pertinent: “If the two railways have the right to consider 
the valuations of their properties to be unchangeable pos¬ 
sibly the relator would have a standing to claim relief.” 
(Rec., p. 72.) 
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(3.) The third basis of the decision of the Court below 
was that the time for the decision of the question that we 
raised has not yet arrived. This conclusion of the Court, 
arrived at at the instance of the Commission’s attorneys, 
should be contrasted with the statement made by them in 
the Commission’s motion to assign the case fpr hearing 
(Rec., p. 68) where they said: 

‘‘That the said respondent has been, and is at pres¬ 
ent, engaged in investigation called for by Congress in 
Section 19a of the Interstate Commerce Act, common¬ 
ly known as the Valuation Act; that said investigation 
is required to be made with respect to the properties of 
all common carriers subject to said Interstate Com¬ 
merce Act; that in such investigation so far as com¬ 
pleted to the present time many situations similar to the 
one in controversy here have been presented and doubt¬ 
less many more will be presented in the future; that 
it is important that the controversy raised be decided 
by this court at as early a date as possible for the reason 
that any delay will tend to likewise delay the comple¬ 
tion of the investigation so required to be made.” 

A statement of the Director of the Division of Valuation 
contained in his letter of November 27, 1916, to the relator, 
bears somewhat upon the same point, where he says: 

“I wish to say further that having once inventoried 
this property we will make no attempt to change the 
distribution of it according to owners even though you 
gentlemen do subsequently agree where that involves 
any additional labor of considerable amount. I found 
out that this was being done in the Eastern District 
and said to them that they must not again attempt any¬ 
thing of that sort.” (Rec., p. 106.) 

It seems that the zeal of the attorneys for the Commis¬ 
sion to win this case has led them to take upon the Record 
an attitude different from that which will really serve the 
interest of their client. The form that this argument took 
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in the Court below was that of an objection to the form of 
remedy we had selected upon the ground that the true rem¬ 
edy is in equity when the valuations are completed, which 
point it seems more convenient to treat hereinafter. 
{Infra, p. 67-) 

With respect to that branch of our case which concerns 
the property along the rights-of-way of the Texas Midland 
and the Kansas City Southern Railways, it seems that the 
time has arrived for a decision, because the Commission 
has already included the telegraph company’s property in the 
inventory of the Texas Midland and Kansas City Southern 
Railways, and this in itself is a wrongful and prejudicial 
act 

(4.) The remaining conclusion of the Court below is 
applicable to that branch of relator’s case which concerns 
the requirement placed upon the relator by the Commission’s 
agents to the effect that it must furnish pre-inventory state¬ 
ments of ownership concurred in by the railway companies. 
The Court finds that there is nothing final nor binding in 
the listings adopted if no agreed pre-inventory statement is 
furnished, but that these listings are only for report to the 
Commission and are therefore a detail of the method of 
field work. (Rec., p. 72.) 

It seems fair to consider first the ultimate conclusion to 
which this line of thought would lead. It is said that these 
listings of telegraph property as railway property are not 
conclusive until passed on by the Commission. When the 
Commission passes upon these listings and decrees the value 
or cost of reproduction new of the property so listed as the 
property of a railway company, it will be in cases which of 
course will be entitled as were the Texas Midland and Kan¬ 
sas City Southern cases, in the names of the railway com¬ 
panies. Then, according to the Court below, though the 
Commission has passed upon the matter, there is no fixity 
in the valuations, and not yet any remedy is open to the re¬ 
lator. 
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Then would follow a case in which other property of the 
relator is listed and aggregated as its property. The prop¬ 
erty therefore listed as property of the railroad would neces¬ 
sarily be omitted. Such property as was included in a case 
before the Commission entitled in the name of the relator 
might be in all respects valued correctly and to the satisfac¬ 
tion of the relator. 

The remedy of the relator would then seem to be man¬ 
damus to compel the Commission to list and value as its 
property the property in respect of which it had gotten no 
pre-inventory statements from the railways. This is pre¬ 
cisely part of the remedy we seek today. 

Whether it is to the interest of the public, the railways 
and the Commission that this should be now decided instead 
of then decided, is a question which answers itself. This is 
an argument from convenience but it is so strong an argu¬ 
ment that we do not hesitate to make it frankly as such. 

Aside from the question of convenience there is another 
answer to the Court’s conclusion. We have been at consid¬ 
erable pains to point out in the statement of facts the author¬ 
ity of the Director of Valuation and the Bureau of Valua¬ 
tion. Though their listings may not be legally final, the re¬ 
quirements they lay upon us in the course of the valuation 
are immediately operative and final. As though the Court 
had made a finding of fact we find in the Court’s opinion a 
plain implication that the Court below was persuaded that 
there was laid upon us a ‘‘requirement of an agreement as 
to ownership of the telegraph lines” (Rec., p. 72 ). This 
requirement compels us to take a step as a prerequisite to 
the Commission fulfilling the legal duty laid upon it by the 
statute, the listing and valuing, as relator’s, all of the rela¬ 
tor’s property. 

If the Court cannot consider what we think is the persua¬ 
sive argument from convenience, a technical ground for in¬ 
terposition by the Court at this time may be found in this 

7264—4 
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formula: That a statutory duty is laid upon the respond¬ 
ent ; that the respondent is through its agents making of the 
relator an arbitrary, unreasonable and illegal requirement 
as a prerequisite to the performance of the respondent’s 
statutory duty; that the Court should order the respondent 
to perform its statutory duty without making this prelim¬ 
inary requirement of the relator. 

Other Objections to the Relief Sought. 

Assumed that this Court will not come to the conclusions 
arrived at by the learned justice below, there remain other 
objections urged by the respondent to the relief relator asks. 
The principal ones are contained in the respondent’s motion 
to dismiss the petition (Rec., p. 59). For convenience we 
summarize these objections and discuss them hereinafter 
under the following headings: The objection that the pro¬ 
ceeding is undetermined and the relator is not a party to it; 
the objection that the decisions complained of are within the 
exclusive jurisdiction and power of the respondent; and the 
objection that the remedy is in equity when the valuations 
are completed. 

The Objection That the Proceeding Is Undetermined 
and the Relator Is Not a Party. 

The first ground of the motion to dismiss was that it is 
sought to enforce action by the respondent “in a statutory 
proceeding pending before it and undetermined, to which 
relator is not a party.” It does not clearly appear to what 
respondent refers by “proceeding.” It may be the general 
proceeding under the Valuation Act to value carriers’ prop¬ 
erty, or it may be that respondent refers to the separate 
Kansas City Southern case or the separate Texas Midland 
case. 

It might be supposed that the respondent meant these two 
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latter proceedings, if it did not rely upon the fact that the 
proceeding is “undetermined.” The determination of the co6t 
of reproduction new and in fact the determination of all the 
cost values required to be specifically found (excepting for 
the change now commanded by the Kansas City mandamus 
decision and not here material) have been finally made, in 
these two cases. The decision adverse to relator was ar¬ 
rived at in the determination of the cost of reproduction 
new, so that it is difficult to assume that the respondent re¬ 
fers to these two proceedings as undetermined in any respect 
here material. 

On the other hand, with respect to the valuation proceed- 
ing in general, involving as it does the property of all car¬ 
riers, and involving more continuously the property of the 
relator than that of any other carrier, the relator is certainly 
as much of a party as any other person or corporation. 

In respect of all arguments that may be advanced upon 
any technical ground such as that no decision has yet been 
made which affects the relator, or that the relator’s case has 
not yet been heard, or that the relator is not a party to some 
undefined “proceeding,” we ask the Court to bear in mind 
the peculiar nature of proceedings by the Commission under 
the Valuation Act. In a sense they are in rem rather than 
in personam. The statute commands primarily the valua¬ 
tion of pieces of property. It is true that the pieces of prop¬ 
erty are to be grouped with respect to the particular carrier 
owning or using them for its purposes as a common carrier. 
But that carrier is not the sole party to a proceeding in 
which what is assumed to be its property is being considered. 

The statute requires the completion of tentative valua¬ 
tions, and then the service of notice upon not alone the car¬ 
rier, but the Attorney General, the governors of the several 
States where the property is located, and upon such addi¬ 
tional parties as the Commission may prescribe. Protests 
against the tentative valuations are not restricted by the 
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statute to the parties to whom notice is given. Hearings 
are held upon protests and thus a final decision is arrived 
at, with respect to such property as the Commission has ten¬ 
tatively found must be reproduced in order to reproduce the 
property of the particular carrier. 

Such a proceeding is not, we submit, like a suit between 
A and B on a promissory note in a court of law, to which 
A and B are the only parties. 

Particularly where, as here, there are conflicting claims 
between carriers to a particular piece of property, no car¬ 
rier who claims that the piece of property is owned or used 
by it for its purposes as a common carrier can be said to be 
“not a party” in the sense those words must be intended in 
the contention of respondent. 

The Commission can not by designating a particular car¬ 
rier as the one it considers as entitled to be heard concern¬ 
ing a particular piece of property, disentitle other carriers to 
be heard in respect of their interest in that piece of property. 

Bearing in mind the controlling doctrine of the Commis¬ 
sion in this class of cases, that there “will be and should be 
no duplications,” the decisions which the Commission ren¬ 
ders in a case which it designates as the case of one carrier 
and its decision in the case of another carrier which claims 
that the cost of reproduction of the particular piece of prop¬ 
erty should be included in its inventory, are interdependent. 

The Commission can not arrogate to itself not alone the 
power to decide whether it will include a particular piece of 
property in the inventory of a claimant to it, but also to de¬ 
cide who may complain of its decision, where its decisions 
and proceedings are of the character above outlined. 

Furthermore, as to the Texas Midland and Kansas City 
Southern cases the relator was, in the sense here material, 
considered by the Commission to be a party. 

In the case of the Texas Midland the tentative report, 
prepared by the Director of Valuation, inventoried the prop- 
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erty in question entirely to the relator. (Rec., pp. 5 and 6.) 

The Director of Valuation invited the relator to be heard 
upon the question. (Rec., p. 54.) 

It appears from the Commission’s reports that the relator 
appeared and was heard. (1 Val. Rep., 4, 5) (Rec., p. 
121.) Quoted above is an extract from the brief of relator 
filed in this case with the Commission. (Supra, p. 19 , 
Rec., p. 9.) 

In the Kansas City Southern case the relator is recognized 
in the decision as protesting the tentative valuation and its 
contentions are dealt with. (Rec., p. 7.) Facts brought 
forward or alleged in support of its protest and disregarded 
by the Commission are to be found in Exhibit K to the Pe¬ 
tition. (Rec., p. 56 et seq.) 

On the whole, it is submitted that the relator was such a 
party to the decisions of which it complains as entitles it to 
be heard against them. 

The respondent in its argument below treated this subject 
as though all that the Commission had done to date under 
the valuation statute were the consideration and decision of 
the questions arising upon the tentative valuations in the 
Texas Midland and Kansas City Southern cases. 

The fact, as appears from the record, is contrary. Pur¬ 
suant to the statute the Commission has called upon the re¬ 
lator to cooperate with it “and aid the Commission in the 
work of the valuation of its property’’ by the requirement, 
among others, that it furnish pre-inventory statements. 
Proceedings upon tentative valuations do not constitute the 
entire matter under consideration by the Commission at any 
particular time. The valuations of the properties of all of 
the carriers, or many of them, are proceeding simultaneous¬ 
ly. Tentative valuations are being formulated as to some 
properties, while protests are being heard as to others. 

In the cases of the two particular railways referred to, 
the question we now raise as to the requirement of pre-in- 
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ventory statements was not involved, because the relator 
was able to procure such agreed pre-inventory statements. 
With respect to the property along the rights-of-way of 
other railways, in respect to which the relator has found it 
impossible to comply with the arbitrary requirement of the 
Commission, and the requirement is nevertheless being con¬ 
tinued in force against it, the proposition that the relator is 
“not a party” cannot be supported and it seems to us that 
the mere statement of the proposition carries its own refu¬ 
tation. 

m 

The Objection That the Decision Complained of Is 
Within the Exclusive Power and Jurisdiction 
of the Respondent. 

This objection was made the second ground of the mo¬ 
tion to dismiss the petition. 

It can not now be argued in the light of the decisions 
that there does not exist a power of judicial review of the 
findings of the Commission. In the argument on behalf of 
the respondent and in the memorandum filed in the court be¬ 
low on its behalf, it is conceded that the scope of judicial 
review of the decisions of the Commission “includes (1) 
whether the respondent has acted beyond its statutory 
power; (2) errors of law; (3) whether it has acted arbi¬ 
trarily; (4) and whether any constitutional right of the 
carrier has been violated.” (Respondent’s brief below, 
P-5.) 

From even so brief a summary of the scope of judicial 
review, it is apparent that if the Court finds that, as we have 
contended, the requirement that the relator shall procure the 
agreement of the railways to pre-inventory statements of 
ownership is arbitrary and unreasonable, the courts may 
command the respondent to proceed with its statutory duties 
without insisting upon compliance by the relator with this 
requirement. 
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Upon this branch of the case (that of the requirement of 
pre-inventory statements) nothing more need be said to 
show that the action of the Commission is arbitrary and un¬ 
reasonable and therefore beyond its power. This conclusion 
is supported also by the cases hereinafter discussed. 

As to the rule of decision adopted by the Commission in 
the Texas Midland and similar cases, the respondent con¬ 
tended in the court below that “Congress in requiring the re¬ 
spondent to report to it regarding each carrier’s property, 
the cost of reproduction new, called for the exercise of judg¬ 
ment and discretion by this respondent regarding the ele¬ 
ments and value of elements entering into the cost of pro¬ 
ducing the carrier’s property in each case, which judgment 
and discretion can not be controlled by the court.” (Re¬ 
spondent’s brief below, pp. 2-3.) 

The respondent further contends that the determination 
of the cost of reproduction new is a question of fact and 
the determinations of the Commission upon questions of 
fact are final. 

It is true that the Supreme Court has held, in the cases 
cited by the respondent, that questions of fact, such as the 
question whether a certain practice of the carrier amounted 
to such a preference or discrimination as is prohibited by 
the statute, may be finally determined by the Commission. 

Undoubtedly the statute does commit to the Commission 
matters other than the administrative or clerical tabulation, 
classification and inventorying of the property of carriers. 
The Commission is to hear and weigh evidence and make 
determinations of cost and value. The placing of a larger 
or smaller money value on a piece of property, if either 
would be supported by conflicting evidence, is apparently for 
the Commission’s determination. 

On the contrary, however, the Supreme Court has held 
in numerous instances that the mere fact that the Commis¬ 
sion has determined a fact upon which its jurisdiction de- 
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pends in favor of or against that jurisdiction is not conclu¬ 
sive upon the courts in determining whether the Commis¬ 
sion had jurisdiction. Furthermore, provisions of law 
which authorize or direct the Commission to act upon cer¬ 
tain states of fact which, if used with reference to a court 
of general jurisdiction, would be considered as directory 
merely and as committing the matter to the court for final 
decision, are, when used with reference to the Commission, 
construed as jurisdictional. 

Also, generally, whether the fact is jurisdictional or not, 
where the question is one of mixed fact and law, or where 
the determination of a question of fact depends upon a ques¬ 
tion of law, the determination of the Commission is not con¬ 
clusive. 

In one of the cases cited by the respondent, that of Inter¬ 
state Commerce Commission vs. Union Pacific Railroad, 
222 U. S., 541, 547, and from which its above enumeration 
of grounds of review is apparently taken, is to be found 
stated this additional one: “(6) If the authority therein 
involved has been exercised in such an unreasonable manner 
as to cause it to be within the elementary rule that the sub¬ 
stance, and not the shadow, determines the validity of the 
exercise of the power.” See, also, to same effect, Interstate 
Commerce Commission vs. Illinois Central Railroad, 215 
U. S., 452. 

Examine the present case in the light of these principles 
we find, in the Texas Midland and similar cases that, stated 
in terms most favorable to the Commission, what it has de¬ 
cided is that the cost of reproduction of certain telegraphic 
property is to be allocated to the railways and not to the 
relator. 

This decision, relator says, is contrary to the statute which 
requires all of its property to be inventoried and valued to it. 

The Commission answers that the determination of the 
question as between the carriers as‘to which the reproduc- 
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tion cost shall be allocated, is a question of fact committed 
to it. 

The relator replies that no facts are in dispute; that the 
respondent’s error consists in disregarding entirely the con¬ 
tract pursuant to which the “element of value” in question 
was created or in giving that contract no legal effect, and 
in a purely arbitrary selection of a single element in that 
contract—a conclusion wrong as matter of law and so arbi¬ 
trary and unreasonable as to be beyond the legitimate exer¬ 
tion of any authority committed to the Commission by the 
statute. 

The conclusion therefore follows that the Commission is 
acting beyond its authority and jurisdiction and that its 
conclusions are not good reasons for not obeying the man¬ 
date of the statute which the relator invokes. 

Out of the many cases in which the Supreme Court has 
reviewed decisions of the Commission, we cite first several 
mandamus cases because they not only illustrate the above 
propositions but show also that the jurisdiction and discre¬ 
tion of the Commission is not to be considered any greater 
merely because the suit is for mandamus instead of for in¬ 
junction. 

One of these cases was that of the Interstate Commerce 
Commission vs. United States ex rel. Humboldt Steamship 
Company (224 U. S., 474). There the steamship company 
filed its petition before the Commission against certain rail¬ 
way and steamship companies operating in Alaska to re- 
auire them to print and keep open for. public inspection 
schedules showing their rates and charges for transportation 
of passengers and property between points in Alaska and 
other places, to establish through routes and joint rates with 
the petitioner; to afford all reasonable, proper and equal 
facilities for interchange of traffic, etc. The Commission 
erroneously held that Alaska was not a territory, and hence 
it had no jurisdiction over its rail or water carriers, and dis- 
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missed the complaint. Application for mandamus was made 
to the Supreme Court of the District of Columbia to require 
the Commission to take jurisdiction and proceed as required 
by the act. The court of first instance held that it had no 
power— 

“to require the Interstate Commerce Commission to act 
contrary to its own judgment in the matter wherein, 
after investigation, it had reached a conclusion honestly 
and fairly which might be contrary to the conclusion 
which the court would reach.” 

This court reversed the court below and ordered the writ 
to issue, and the Supreme Court affirmed this court. In its 
opinion the Supreme Court said: 

“It is next contended by the Commission that ‘man¬ 
damus is not a proper proceeding to correct an error 
of law like that alleged in the petition.’ 

“The general principle which controls the issue of a 
writ of mandamus is familiar. It can be issued to di¬ 
rect the performance of a ministerial act, but not to 
control discretion. It may be directed against a tribu¬ 
nal or one who acts in a judicial capacity to require it 
or him to proceed, the manner of doing so being left 
to its or his discretion. It is true there may be a juris¬ 
diction to determine the possession of jurisdiction. Ex 
parte Harding, 219 U. S., 363. But the full doctrine 
of that case can not be extended to administrative of¬ 
ficers. The Interstate Commerce Commission is purely 
an administrative body. It is true it may exercise and 
must exercise quasi judicial duties, but its functions 
are defined and, in the main, explicitly directed by the 
act creating it. It may act of its own motion in certain 
instances—it may be petitioned to move by those hav¬ 
ing rights under the act. It may exercise judgment and 
discretion, and, it may be, can not be controlled in 
either. But if it absolutely refuse to act, deny its 
power, from a misunderstanding of the law, it can not 
be said to exercise discretion. Give it that latitude and 
yet give it the power to nullify its most essential duties, 
and how would its non-action be reviewed?” 
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It is true that the mistake of law of the Commission in 
the present case takes the form rather of an assumption 
of power to create and apply a rule of decision contrary 
to the statute and to set up arbitrary rules contrary to law, 
rather than a denial of power, but there is no difference in 
principle in the refusal to obey a statute founded upon too 
small an apprehension of the respondent’s power and the 
same result founded upon a too large apprehension of it. 

In U. S. ex rel. Louisville Cement Company vs. U. S. 
Interstate Commerce Commission (246 U. S., 638), the 
Supreme Court had before it upon a petition for man¬ 
damus another mistake of law on the part of the Com¬ 
mission. The relator had filed a petition with the Com¬ 
mission asking for an order permitting the railroad com¬ 
pany to refund to it an excess payment over the correct 
tariff rate. The Commission had held that the application 
for refund was not filed in time to meet the requirement of 
that section of the Interstate Commerce Act, which requires 
that “all complaints for the recovery of damages shall be 
filed with the Commission within two years from the time 
the cause of action accrues, and not after.” The fact was 
that the complaint for the recovery of the overcharges was 
filed within the period of two years from the date of the 
payment of the overcharges, though more than two years 
after the shipments. The court below and this court de¬ 
nied relief, holding that the Commission had exercised its 
jurisdiction and held the claim to be barred and that this 
was an exercise of the discretion committed by law to the 
Commission. 

The Supreme Court decided that the cause of action 
accrued at the time the tariffs were made, not when the 
shipment was made, and that therefore the decision of the 
Commission was wrong and ordered the mandamus to issue. 

It is noteworthy that the language of the act above quoted 
is substantially identical with that used in ordinary stat¬ 
utes of limitation. The decision of a court of general 
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jurisdiction as to the applicability and construction of a 
statute of limitations is one of the matters committed to such 
a court for the exercise of its judgment and discretion 
which is reviewable only on appeal and not by mandamus. 

If therefore the power given the Interstate Commerce 
Commission to decide matters within the general scope of 
its jurisdiction were as wide as the power which would be 
held to vest in a court of general jurisdiction in the matter 
committed to it for decision, the decision of the Commis¬ 
sion in applying this statute would not have been review- 
able. Shortly stated, if the analogies applicable to decisions 
by courts of general jurisdiction were applicable to the 
Interstate Commerce Commission, the statute would have 
been held to be a statute of limitation and not a jurisdictional 
limitation. The Supreme Court held, however, as follows: 

m 

% 

“We agree with this conclusion of the Commission, 
that the two-year provision of the act is not a mere 
statute of limitation but is jurisdictional, is a limit set 
to the power of the Commission as distinguished from 
a rule of law for the guidance of it in reaching its 
conclusion (Interstate Commerce Commission vs. 
Northern Pacific Ry. Co., 216 U. S., 538, 554). That 
such was the opinion of this court was clearly inti¬ 
mated in Philips Co. vs. Grand Trunk Western Ry. 
Co., 236 U. S., 662, 667, and it conforms in principle 
to the holdings of the court with respect to a similar 
limitation, but for six years, and the jurisdiction of the 
Court of Claims (Ford vs. United States, 116 U. S., 
213; Finn vs. United States, 123 U. S., 227, 232; 
United States vs. Wardwell, 172 U. S., 48, 52). 

“That the Supreme Court of the District of Co¬ 
lumbia, in a proper case, has power to direct the Com¬ 
mission by mandamus to entertain and proceed to ad¬ 
judicate a cause which it has erroneously declared to 
be not within its jurisdiction is decided in Interstate 
Commerce Commission vs. Humboldt Steamship Co., 

224 U. S., 474.” 
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An examination of the cases cited in this portion of the 
opinion throws a further light upon it. 

Thus in Interstate Commerce Commission vs. Northern 
Pacific Railway Company (216 U. S., 538), the Supreme 
Court had before it a bill to enjoin enforcement of an order 
of the Commission which had established through routes 
and joint rates under the act of June 29, 1920. That act 
provided (35 Stats., 584, 590) “the Commission may also, 
after hearing on a complaint, establish through routes and 
joint rates * * * provided no reasonable or satisfactory 
through route exists/’ The Supreme Court found that a 
through route, which was reasonable or satisfactory, did 
exist. The Interstate Commerce Commission argued and 
cited Supreme Court authority in support of their conten¬ 
tion that the courts are without authority to set aside an 
. order of the Commission merely because the court thought 
the order inexpedient or because the court differed with 
the Commission. The Supreme Court said: 

“The authority of the Commission to establish 
through routes and joint rates is conditioned by the 
proviso that ‘no reasonable or satisfactory through 
route exists.’ Act of June 29, 1906, c. 3591, par. 4, 
34 Stat., 585, 589. It is urged that this condition is 
addressed only to the opinion of the Commission and 
can not be re-examined by the courts as a jurisdictional 
fact. The difficulty of distinguishing between a rule 
of law for the guidance of a court and a limit set to its 
power is sometimes considerable. Words that might 
seem to concern jurisdiction may be read as simply 
imposing a rule of decision, and often will be read in 
that way when dealing with a court of general powers. 
Fauntleroy vs. Lum, 210 U. S., 230, 235. But even in 
such a case there may be a difference of opinion, ibid., 
245, and when we are dealing with an administrative 
order that seriously affects property rights, and does 
so by way rather of fiat than of adjudication, there 
seems to be no reason for not taking the proviso of 
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the statute in its natural sense. See Interstate Com¬ 
merce Commission vs. Illinois Central R. R. Co., 215 
U. S., 452, 470.” 

Examining into the cases here cited, we find Fauntleroy 
vs. Lum (210 U. S., 230), to be a case wherein the question 
was whether full faith and credit should be given to judg¬ 
ment of a court of general jurisdiction of another state. 
With regard to courts of general jurisdiction, the court 
said: 

“Whether a given statute is intended simply to 
establish a rule of substantive law, and thus to define 
the duty of the court, or is meant to limit its power, is 
a question of construction and common sense. When 
it affects a court of general jurisdiction and deals with 
a matter upon which that court must pass, we natu¬ 
rally are slow to read ambiguous words, as meaning 
to leave the judgment open to dispute, or as intended 
to do more than to fix the rule by which the court 
should decide.” 

The other case cited in the Northern Pacific Railway case 
was that of Interstate Commerce Commission vs. Illinois 
Central R. R. Company (215 U. S., 452), a suit to enjoin 
an order of the Commission. In considering the powers of 
the Commission, the court says: 

“Beyond controversy, in determining whether an 
order of the Commission shall be suspended or set 
aside, we must consider, (a) all relevant questions of 
constitutional power or right; ( b ) all pertinent ques¬ 
tions as to whether the administrative order is within 
the scope of the delegated authority under which it 
purports to have been made; and (c) a proposition 
which we state independently, although in its essence 
it may be contained in the previous one, viz., whether, 
even although the order be in form within the dele¬ 
gated power, nevertheless it must be treated as not 
embraced therein, because the exertion of authority 
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which is questioned has been manifested in such an 
unreasonable manner as to cause it, in truth, to be 
within the elementary rule that the substance, and not 
the shadow, determines the validity of the exercise of 
the power” (Italics are ours.) 

The conclusion may be deduced from these decisions that 
there is a difference in principle between the jurisdiction 
committed to the Commission and that of a court of general 
jurisdiction, and that the Commission will be found by the 
court to have exceeded its power if it departs from the path 
of duty and power outlined for it by the statute. The pro¬ 
visions of law which define the duties of the Commission 
and its powers are to be considered jurisdictional and not 
merely directory. 

The exact limits of the supervisory powers of the courts 
over the decision of the Commission we would not under¬ 
take to state nor is it necessary for our purposes. We con¬ 
sider quite apt in this connection a portion of the opinion 
of the court in a case above cited, that of Interstate Com¬ 
merce Commission vs. Northern Pacific Railway Company, 
216 U. S., 544, where the court said: 

“We are of opinion then that the Commission had 
no power to make the order if a reasonable and satis¬ 
factory through route already existed, and that the 
existence of such a route may be inquired into by the 
courts. How far the court should go in that inquiry 
we need not now decide. No doubt in complex and 
delicate cases great weight at least would be attached 
to the judgment of the Commission. But in the present 
instance there is no room for difference as to the facts, 
and the majority of the Commission plainly could not 
and would not have made the declaration in their order 
that there was no such through route, but for a view 
of the law upon which this court must pass.” 

Similarly here, without attempting to define the limits 
of the control of the courts over the matter of valuations 
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it is sufficient to say that the present case is a plain one of 
departure by the Commission from the mandate of the 
statute. 

A case very recently decided by the Supreme Court, that 
of United States ex rel. Kansas City Southern Railway 
Company vs. Interstate Commerce Commission (252 U. S., 
178), was one arising under the Valuation Act we are now 
considering. In the paragraph of the statute following that 
containing the mandate we are seeking to enforce, the Com¬ 
mission was commanded also to find “separately the original 
and present court of condemnation and damages or of pur¬ 
chase in excess of such original cost of present value.” 
The Commission found it impossible to ascertain as applied 
to the carrier’s land the present cost of condemnation and 
damages in the Texas Midland case and announced that it 
would follow the same rule in the Kansas City Southern 
case. The Commission’s conclusion was arrived at by a 
following of what it supposed to be the doctrine of the 
Minnesota Rate cases that it was impossible to assume the 
condemnation of the land occupied by the railroad without 
assuming that the railroad was not there, and that this was 
a self-contradictory assumption. The Supreme Court held 
in a brief opinion that the writ of mandamus should issue. 
The court said: 

“We are of opinion, however, that considering the 
face of the statute and the reasoning of the Commis¬ 
sion, it results that the conclusion of the Commission 
was erroneous, an error which was exclusively caused 
by a mistaken conception by the Commission of its 
relation to the subject, resulting in an unconscious 
disregard on its part of the power of Congress and 
an unwitting assumption by the Commission of au¬ 
thority which it did not possess. And the significance 
which the Commission attributed to the ruling in the 
Minnesota Rate Cases, even upon the assumption that 
its view of the ruling in those cases was not a mis¬ 
taken one, but illustrates in a different form the dis- 
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regard of the power of Congress which we have just 
pointed out, since, as Congress indisputably had the 
authority to impose upon the Commission the duty in 
question, it is impossible to conceive how the Minne¬ 
sota Rate ruling could furnish ground for refusing 
to carry out the commands of Congress, the cogency 
of which consideration is made particularly manifest 
when it is borne in mind that the Minnesota Rate Cases 
were decided prior to the passage of the act in ques¬ 
tion.” 

We have in this case in some respects a closer analogy 
to the case at bar than is to be found in the other cases 
from which the same doctrines are deducible. In this Kan¬ 
sas City Southern case the action of the Commission in 
declining to proceed was not based as in several of the 
former cases, upon its belief that it had no jurisdiction. 
It declined to proceed only in the sense that it refused 
to discharge the duty which the statute commands. It did 
actually consider the question. It asserted its power. In 
fact its error was, as pointed out by the Supreme Court, 
that it asserted a greater power than it possessed, just as 
we maintain in the present case. 

Furthermore, the analogy is close in that it is the finding 
of one of the evidential facts (as respondent’s counsel desig¬ 
nate them) which will be considered in fixing a final or 
unit valuation for each carrier, that was the subject-matter 
of the suit. The cost of reproduction new and the present 
cost of condemnation and damages are both elements to be 
considered in ultimately determining value and are both 
elements of value specifically directed to be found by the 
statute. 

This Court on December 5, 1921, decided the case of 
United States ex rel. Waste Merchants Association of New 
York vs. Interstate Commerce Commission, No. 3498 of the 
present term, not yet reported. In that case the Interstate 
Commerce Commission had found that the relator therein 
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was entitled to no damages or compensation for services 
performed by it for carriers in connection with the loading 
of freight shipped by it. The court below dismissed the 
petition for mandamus against the Commission. There 
was in that case as in the present one, no dispute of facts. 
The conclusion of the Commission from the admitted facts 
was that the variance from the practice of the tariff under¬ 
takings was as much in the interest in the shippers as in the 
carriers. This Court found the conclusion of the Commis¬ 
sion to be at variance with the facts which it had considered 

i ,/* • t \ 

and found, and that as a matter of law the shipper was en¬ 
titled to demand a compensation for the facilities it had 
furnished and the services it had performed. The opinion 
of this Court was as follows: 

“The question then presents itself as to whether 
mandamus is the proper remedy. The solution of this 
question likewise is to be found in a decision of the Su¬ 
preme Court. 

* * * (The Court then cited and quoted from 

the Kansas City Southern case, supra.) * * * 

“In the present case the Commission’s conclusion of 
law is inconsistent with its finding of fact, and this 
inconsistency- results from a misconception of the 
statute, as interpreted by the Supreme Court. The 
complaint is not that the Commission has erred in 
the exercise of its discretion, but rather that its failure 
to give effect to the plain mandate of the statute 
amounts to a refusal to exercise any discretion under 
the statute. This circumstance, as indicated by the 
Supreme Court in the case just reviewed, justified the 
remedy sought, no other adequate remedy being avail¬ 
able.” 

Among the many other cases which illustrate the prin¬ 
ciples for which we are contending, are the following: 

Interstate Commerce Commission vs. Louisville and 

i) t.'J: ? • ♦ 
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Nashville Railroad (227 U. S., 88, 91), where the bill was 
to enjoin the enforcement or order of the Commission upcwi 
a ground that it was arbitrary and confiscatory. The court 
said: 

v • p' 1 1 ;(1 

“On the appeal here, the Government insisted that 
while the Act of 1887 to regulate commerce (24 Stafe, 
379, c. 104, 14, 15, 16) made the orders of the Com¬ 
mission only prima facie correct, a different result fol-r 
lowed from the provision in the Hepburn Act of .1906 
(34 Stat., 584, c. 3591, 15), that rates should be set 
aside if after a hearing the ‘Commission shall be of the 
opinion that the charge was unreasonable. In such 
case it insisted that the order based on such opinion 
is conclusive, and (though Int. Com-Comm. vs. Union 
Pacific R. R., 222 U. S., 541, 547, was to the con¬ 
trary) could not be set aside, even if the finding was 
wholly without substantial evidence to support it. 

“1. But the statute gave the right to a full hearing, 
and that conferred the privilege of introducing, testi¬ 
mony, and at the same time imposed the duty of decid¬ 
ing in accordance with the facts proved. A finding 
without evidence is arbitrary and baseless. And if the 
Government’s contention is correct, it would mean that 
the Commission had a power possessed by no other 
officer, administrative body, or tribunal under our Gov¬ 
ernment. It would mean that where rights depended 
upon facts, the Commission could disregard all rules 
of evidence, and capriciously make findings by admin¬ 
istrative fiat. Such authority, however, beneficently 
exercised in one case, could be injuriously exerted in 
another; is inconsistent with rational justice and.comes 
under the Constitution’s condemnation of all arbitrary 
exercise of-power. 

“In the comparatively few cases in which such ques¬ 
tions have arisen it has been distinctly recognized that 
administrative orders, quasi-judicial in character, ^re 
void if a hearing was denied; if that granted was in¬ 
adequate or manifestly unfair; if the finding was con- 
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trary to the ‘indisputable character of the evidence' 
(citing cases), or, if the facts found do not, as a mat¬ 
ter of law, support the order made (citing cases). 

♦ * * * * * 

“3. Under the statute the carrier retains the primary 
right to make rates, but if, after hearing, they are. 
shown to be unreasonable, the Commission may set 
them aside and require the substitution of just for 
unjust charges. The Commission’s right to act de¬ 
pends upon the existence of this fact, and if there was 
no evidence to show that the rates were unreasonable, 
there was no jurisdiction to make the order. Int. 
Com. Comm. vs. Northern Pacific Ry., 216 U. S., 
538, 544. In a case like the present the courts will not 
review the Commission’s conclusions of fact (Int. Com. 
Comm. vs. Delaware, Etc., Ry., 220 U. S., 235, 251), 
by passing upon the credibility of witnesses, or con¬ 
flicts in the testimony. But the legal effect of evidence 
is a question of law. A finding without evidence is be¬ 
yond the power of the Commission. An order based 
thereon is contrary to law and must, in the language 
of the statute, ‘be set aside by a court of competent 
jurisdiction.’ 36 Stat., 551.” 

Florida East Coast Line vs. U. S. (234 U. S., 167), a 
suit to enjoin enforcement and order of the Interstate Com¬ 
merce Commission. In this case the Commission fixed a 
rate with regard to the Florida East Coast Line on testi¬ 
mony which the Supreme Court examined and found to 
contain no proof “tending to sustain the reduction in rates 
as to the” railway in question. The court analyzed lines 
of testimony which could “in any view be considered as hav¬ 
ing any possible tendency to show a change” from the con¬ 
ditions which justified the former rate. The court said: 

“While a finding of fact made by the Commission 
concerning a matter within the scope of the authority 
delegated to it is binding and may not be reexamined 
in the courts, it is undoubted that where it is contended 
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that an order whose enforcement is resisted was ren¬ 
dered without any evidence whatever to support it, the 
consideration of such a question involves not an issue 
of fact, but one of law which it is the duty of the court 
to examine and decide. (Int. Com. Comm. vs. Louis. 
& Nash. R. R., 227 U. S., 88, 91, 92 and cases cited.)” 

It seems unnecessary to multiply citations to the effect 
that errors of law and arbitrary actions of the Commission 
can be reviewed by the courts. Those we have quoted from 
are sufficient we think as examples of cases where a deter¬ 
mination of fact is reviewed by the courts as a determina¬ 
tion of law, for the reason that the finding of fact had 
been arrived at by a mistake of law, or there is no evidence 
legally sufficient to support the Commission’s finding of fact. 

Tested by these principles we submit that the Commis- 
mission’s determination in the present case to allocate the 
elements of value in question to the cost of reproducing the 
railway, which determination is defended as a finding of 
fact, can and should be reexamined, as no true matter of 
fact is in dispute and the Commission has drawn a mis¬ 
taken conclusion of law from and made an arbitrary deci¬ 
sion upon the admitted fact. 

The Objection That the Remedy Is in Equity When the 

Valuations Are Completed. 

This did not appear as one of the grounds of the motion 
to dismiss but was urged at the hearing and in the memo¬ 
randum filed by respondent in the Court below. 

The remedy suggested by the respondent even if it were 
appropriate would afford no present relief. The Commis¬ 
sion under the authority of the act is making present re¬ 
quirements of the relator. The relator it appears is main¬ 
taining its Department of Valuation and has expended large 
sums of money and is continuing so to do, and of these ex¬ 
penses considerable sums may be saved from waste if the 
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erroneous and arbitrary rule of decision herein complained 
of is now corrected (Rec., 10, p. 133). 

It would seem to be to the interest of the respondent as 
well as the relator that the question be now determined. If it 
is now passed for lack of a present remedy and the Commis¬ 
sion continues in its present course but is upon a judicial 
review subsequent to the final valuation of relator’s property 
held to have committed the errors of which we now com- 
plain, an appalling inconvenience and delay will be visited 
upon the respondent and the public and all of the railroads 
concerned as well as upon the relator. 

It is obvious that the questions with which we are here 
concerned are involved in the valuation of each of the rail¬ 
ways, and that, as the Commission is at present proceeding, 
the valuation of all of the railroads will be completed before 
that of the properties which the Commission then concludes 
to allocate to the Telegraph Company. In respect of each 
of the railroads there would then be held to have been made 
a small error resulting in the aggregate to a very large error 
with regard to the relator’s property. The erroneous mak¬ 
ing and revision of the relator’s inventories after they are 
made would involve time and money that might well be 
saved, but would be a small matter compared with the task 
of tearing down all of the railways’ completed inventories 
and schedules. 

If we delayed and sought relief at the time the respond¬ 
ent suggests, we fear that this inconvenience might have 
some deterrent effect upon the court to which we applied for 
relief. 

All of this can be avoided by the remedy which we have 
selected, and by the present consideration of the questions 

i ■ 11 [ •' «■ 

we raise. 

There is nothing to be gained by a delay until the re¬ 
lator’s inventory is finally made up. Unless the Commis¬ 
sion’s present decision is reversed, nothing will then occur 
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with regard to those properties and elements of value with 
which we are here concerned. With regard to other pieces 
of property and elements of value which are left to the 
relator by respondent’s present rulings, tentative and final 
valuations will be made and promulgated, but what we are: 
here concerned with will be merely omitted. As to relator 
and this property, non-action will merely continue. Now 
when they are being dealt with should be considered not; 
only the technically correct time but the more appropriate 
time to have our rights concerning these pieces of property 

t i X t l ^d * 

and elements of value determined. 

p< j 

The remedy suggested by the respondent is not the ap- 

i * 

propriate one. 

There is no provision of statutory law which designates 
suits in equity as the appropriate or sole method of review¬ 
ing decisions of the Commission. Suits to enjoin the Com¬ 
mission have been frequently filed and that has become the 
habitual method of reviewing orders of the Commission, 
only because the remedy of injunction is the appropriate 
one to prevent the threatened enforcement of an illegal 
order. 

1 . * r' i * ' j »I*V A ‘ */l? 

The only statutory dealing with this matter of remedy has 
been the transfer to the Commerce Court of jurisdiction of 
suits to enjoin, etc., by the Act of June 18, 1910 (36 Stat, 
539), and the retransfer of it to the several District Courts 
by the Act of October 22, 1913 (38 Stat., 219). Neither 

. 1 t " 

of these statutes created the remedy nor changed the power 
of courts of equity or law to reexamine the “decisions” of 

* * i •. * ‘ *: , * * •• . ' * V 

the Commission, which is a part of the judicial power in¬ 
herent in courts of general jurisdiction. 

The taking of such cases into equity has been a mere 
matter of the choice of remedy upon principles which are 

y v* * 

not peculiar to the Interstate Commerce Commission or the 
matters which it has to consider. 

In the instant case the relief we seek is the performance 


70 


by the Commission of a duty laid upon it by law. 

High, in his work on Extraordinary Legal Remedies, 
second edition, paragraph six, says: 

, ■ * « | 'i . c , / , - », * • * *t ; * •> 

“6. A comparison of the writ of mandamus, as now 
used both in England and America, with the writ of 
injunction, discloses certain striking points of resem¬ 
blance as well as of divergence in the two writs. Both 
are extraordinary remedies, the one the principal ex¬ 
traordinary remedy of courts of equity, the other of 
courts of law, and both are granted only in extraordi¬ 
nary cases, where otherwise these courts would be pow¬ 
erless to administer relief. Both, too, are dependent to 
a certain extent upon the exercise of a wise judicial 
discretion, and are not grantable as of absolute right 
in all cases. * * * The functions of an injunction 
are to restrain motion and enforce inaction, those of a 
mandamus to set in motion and compel action. In this 
sense an injunction may be regarded as a conservative 
remedy, mandamus as an active one. The former pre¬ 
serves matters in statu quo, while the very object of 
the latter is to change the status of affairs and to sub¬ 
stitute action for inactivity. The one is, therefore, a 
positive or remedial process, the other a negative or 
preventive one.” 

In Noble vs. Union River Logging Railroad, 147 U. S. 
165, the case involved the power of the Court to enjoin the 
head of an executive department. The Court cited a num¬ 
ber of cases in which writs of mandamus were involved and 
said (page 171): 

‘‘We have no doubt the principle of these decisions 
applies to a case wherein it is contended that the act of 
the head of a department, under any view that could 
be taken of the facts that were laid before him, was 
ultra vires, and beyond the scope of his authority. If 
he has no power at all to do the act complained of, he 
is as much subject to an injunction as he would be to a 
mandamus if he refused to do an act which the law 
plainly required him to do. As observed by Mr. Jus- 
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tice Bradley in Board of Liquidation vs. McComb, 92 
U. S. 531, 541: ‘But it has been well settled that when 
a plain official duty, requiring no exercise of discre¬ 
tion, is to be performed, and performance is refused, 
any person who will sustain personal injury by such 
refusal may have a mandamus to compel its perform¬ 
ance; and when such duty is threatened to be violated 
by some positive official act, any person who will sus¬ 
tain personal injury thereby, for which adequate com¬ 
pensation cannot be had at law, may have an injunc¬ 
tion to prevent it. In such cases the writs of man¬ 
damus and injunction are somewhat correlative to each 
other/ ” 

In Moore vs. Heany, 34 App. D. C. 31, 38, this Court 
said: 

“The power to enjoin the action of an executive of¬ 
ficer, or of his subordinate tribunal, in a given case, 
rests upon the same foundation as that to compel ac¬ 
tion by mandamus.” 

In McKenzie vs. Fisher, 40 App. D. C. 74, 79, this Court 
said: 

“The object of the bill is to coerce the Secretary of 
the Interior in the exercise of certain official duties in 
respect of the administration of the public lands, and 
in that respect is somewhat correlative to the action of 
mandamus. Noble vs. Union River Logging Co. 147 
U. S. 165-172, 37 L. ed. 123-126, 13 Sup. Ct. Rep. 
271. 

The writ of mandamus lies to compel the perform¬ 
ance of a plain official duty requiring no exercise of 
discretion; and likewise, when such a duty is threat¬ 
ened to be violated, or a vested right is threatened to 
be destroyed by an act clearly beyond the official au¬ 
thority, the aggrieved party, without adequate remedy 
at law, is entitled to a writ of injunction to restrain 
such action.” 
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If what we sought was merely to prevent the Commis¬ 
sion from putting into effect the Texas Midland and Kansas 
City Southern valuation, we might have selected injunction 
as the remedy. We seek more, however, to compel the Com¬ 
mission to list the property therein dealt with to the relator. 
We seek what will affect our interest, what High calls the 
“positive” rather than the “negative” relief; and mandamus 
rather than injunction is appropriate. Similarly in respect 
of pre-inventory statements, the relief material to our in¬ 
terest is the valuation to relator of its property even if it can 
not procure such agreements with railways, and the appro¬ 
priate means to compel such valuation is mandamus rather 
than injunction. 


Furthermore, this matter of valuation is unique in this re¬ 
spect. It is not contemplated that the final orders of the 
Commission shall be enforced against the carriers as are 
typical orders of the Commission in other matters, such as 
an order establishing a rate or directing other action. It 
does not yet appear what will be done with the valuation 
when it is completed (1 Val. Rep. 6), except that it may be 
used as evidence. An injunction to prevent the threatened 
enforcement of an order may not therefore be so plainly an 
appropriate remedy. A writ of mandamus, however, has 
been approved as the appropriate method of compelling the 
Commission to follow the statutory course in valuations. 

As may be seen by consideration of the cases cited under 
the last heading, the scope of the Commission’s discretion is 
not enlarged because the suit is mandamus, at law, and not 
for injunction, in equity. Its ultra vires determinations 

are no more a defense to it in the one case than in the other. 

* * ' t 

In this connection see Lane vs. Hoglund (244 U. S., ‘ 
174), a mandamus suit wherein the statute required the 
Secretary of the Interior to issue a patent in the absence 




of contest or protest, and the Secretary’s determination 
(that there was a contest br protest) was reviewed and it ’ 


m 


was found that what the Secretary considered a contest or 
protest did not as a matter of law amount to one. o 

A further conclusiye^ answer to the suggestion that the 
remedy is in equity is4o;be found in the case ofbU}®jhur rel. 
Kansas City Southern Railway Company v$r * Interstate 
Commerce Commission, 252 U. S., 178, the facts of which 
have been hereinbefore stated. If the appropriate method 
of reviewing the determinations of the Commission were 
only in equity the Supreme Court would not in that case 
have required the Commission by mandamus to proceed to 
find one of the cost values of the railway’s property. 

All arguments which are made upon the hypothesis that 
the Commission has not yet done the relator an injury be¬ 
cause it has not yet found an ultimate value of its property, 
are nullified by this decision, wherein the Kansas City 
Southern was held to have been done an injury by an er¬ 
roneous conclusion with reference to one of the elements of 
value specifically directed by the statute to be ascertained. 

CONCLUSION. 

On the whole it is respectfully submitted that the Court 
below erred in the several respects specified in the Assign¬ 
ments of Error. 

We further respectfully suggest to the Court that its con¬ 
clusion upon the entire case may be to direct that the writ of 
mandamus issue as prayed without regard to the additional 
evidence proffered by the relator and excluded below. It 
seems that sufficient evidence was admitted, in view of the 
tact that the respondent introduced no evidence whatever, to 
make out the relator’s case without the excluded eyidence. 

As to the evidence excluded as to the filing of pre-inven- 

v i. * 

tory statements of ownership as to telegraph property on 
the rights-of-way of the Texas Midland and Kansas City 
Southern Railways, the Court is referred to the admission 
of the respondent that the lines in question were owned by 
the Telegraph Company. (Rec., p. 114.) 
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As to the excluded evidence of the witness Meigs as to 
the course of business, as to the filing of pre-inventory 
statements of ownership and other pre-inventory data, see 
his admitted testimony printed on page 80, also the records 
and correspondence evidencing the course of business 
printed on Record pp. 80-97, and see the letter from the 
Director of Valuation on Record p. 97. 

As to the excluded evidence as to the amount of property 
of the relator involved in the proceeding and the amount of 
money spent by the relator in the course of the inventorying 
and valuing of its property, the Court may well conclude 
that it is a matter of public knowledge that such amounts 
would be involved and spent. 

If the Court should be of opinion that the additional evi¬ 
dence profferred was not necessary to make out the relator’s 
case, then it is respectfully submitted that the judgment in 
the Court below should be reversed with a direction to issue 
the writ as prayed. In any event it is respectfully submitted 
that the judgment of the Court below should be reversed. 

Rush Taggart, 

Francis R. Stark, 

Clarence R. Wilson, 

Paul E. Lesh, 

Walker D. Hines, 

• 9 

Attorneys for Relator. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1921. 

• . j ; \ ' », 

United States of America at the Re- 
lation of the Western Union Telegraph 
Company, appellant, 

V. ' ! 

Interstate Commerce Commission. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA . 

BRIEF FOR APPELLEE. 

THE ISSUES. 

The appellant filed its petition for a writ of man¬ 
damus in the court below, stating, inter alia f that the 
appellee was engaged in the valuation of the property 
of common carriers subject to the interstate com¬ 
merce act and was required, among other things, to 
report to Congress in detail as to each piece of prop¬ 
erty owned or used by each common carrier for its 
purposes as a cominon carrier, “the original cost to 

• i. / 

date, the cost of reproduction new, the cost of repro¬ 
duction less depreciation.” That in two cases known 
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* 



as the Texas Midland Railroad Company case, Valua¬ 
tion Docket No. 2, and the Kansas City Southern 
Railway Company case, Valuation Docket No. 4, 
the appellee allowed as a part of the “cost of repro¬ 
duction new” of the railroads the amounts paid out 
by the railroad companies, respectively, for setting 
the poles of the Western Union Telegraph Company 
along the lines of said railroads to secure telegraph 
wires and service in the operation of trains. In the 
first case, the Texas Midland y the amount so allowed 
was $8,727, and in the Kansas City Southern case 
$88,925, these amounts being the cost of the labor in 
setting the poles. The appellant claims that by 
allowing these items in the cost of reproduction new 
of the railroads appellee has taken the telegraph com¬ 
pany’s property and given it to the railroads, and 
prays: 

Wherefore relator prays for an order herein 
directing that a peremptory writ of mandamus 
go to the respondent direct and requiring it 
to correct its valuation in the said Texas Mid¬ 
land Railway valuation and in the said Kan¬ 
sas City Southern Railway Company’s valua¬ 
tion by removing from the schedules of prop¬ 
erty attributed to the railway company all 
the telegraph property listed therein belonging 
to the relator, as stated in the report of valua¬ 
tion of the respondent and the listing of the 
same in the valuation of relator’s telegraph 
property along and upon said lines of railway, 
in accordance with the provisions of said act 
of March 1, 1913, and that the respondent 



desist from applying the same principles to 
the valuation of the railway property of other 
railway companies with which the relator has 
contracts and that the respondent desist from 
applying the arbitrary rules as promulgated 
by the respondent by attributing to the rail¬ 
way companies arbitrarily ownership of pole 
lines and wires simply upon and for the reason 
that the relator and such railway company 
may fail to agree as to the extent and character 
of ownership of each of said parties in such 
telegraph property. Or if the court be not 
minded to use its peremptory writ, then that 
its order issue, directing that the alternative 
writ of mandamus go commanding the re¬ 
spondent to perform the aforesaid acts or to 
show cause why the peremptory writ of man¬ 
damus to that effect should not go. And that 
the relator have such other or further order of 
relief as to the court may seem just and proper. 
And as in duty bound the relator will ever 
pray. 

Stated briefly, the principal issue in this case is, 
Has the court , upon this application of the appellant , 
jurisdiction to determine whether the sums paid out by 
the railroad companies for labor in setting the telegraph 
poles to secure telegraph lines and service in operating 
their trains , shall or shall not be allowed to the railroad 
companies as a part of the original cost and cost of 
reproduction new of their railroads , and by writ of 
mandamus direct the appellee to change its ending and 
decision in the premises ? 





STATEMENT. 


* 

By an act of Congress known and hereinafter 
referred to as the valuation act, approved March 1, 

1913, as amended February 28, 1920 (37 Stat. 701; 

% 

41 Stat. 493), and constituting section 19a of the 
interstate commerce act, it is provided, inter alia: 

That the commission shall, as hereinafter 
provided, investigate, ascertain, and report 
the value of all the property owned or used by 
every common carrier subject to the provi¬ 
sions of this act. (Sec. 19a, paragraph (a).) 
* * * 

In such investigation said commission shall 
ascertain and report in detail as to each piece 
of property owned or used by said common 
carrier for its purposes as a common carrier, 
the original cost to date, the cost of reproduc¬ 
tion new, the cost of reproduction less depre¬ 
ciation, * * * (Id., paragraph (b).) 

* * * * * 

All final valuations by the Commission and 
the classification thereof shall be published 
and shall be prima facie evidence of the value 
of the property in all proceedings under the 
act to regulate commerce as of the date of the 
fixing thereof, and in all judicial proceedings 
for the enforcement of the act * * * (Id., 

paragraph (i).) 

In estimating “cost of production new” it is the 
duty of appellee to determine the items or units 
which properly enter into a theoretical repro¬ 
duction new of an existing railroad, and the 
cost to the railroad of reproducing each unit on the date 
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of valuation. In arriving at a conclusion as to the 
several units entering into reproduction new, appellee 
assumes that the existing telegraph facilities are 
necessary to operate the railroad and that they would 
be obtained by the carrier in the same way in which 
they were obtained at the time of the original con¬ 
struction. 

A telegraph or telephone line, complete and ready 
for use, is an essential facility in the operation of 
every railroad and the expenditure by the railroad 
company in securing a telegraph or telephone line, 
or the use of such a facility, enters into and becomes 
a part of the cost of constructing a railroad ready for 
the operation of trains. The only way by which a 
railroad company can obtain telegraph wires, insu¬ 
lated and carried upon poles, with operating instru¬ 
ments at the train dispatcher’s offices and at several 
railroad stations, to direct the operation of trains, is 

(1) by constructing and owning a telegraph line, or 

(2) by an arrangement with a commercial telegraph 
company by which the latter company constructs a 
telegraph line upon the right of way of the railroad 
and gives to the railroad company the exclusive use 
of one or more wires on the line for the operation of 
trains. The railroads named in the petition elected 
the latter method and entered into contracts with 
the appellant by which such telegraph lines were 
constructed. In arriving at the cost of reproducing 
the railroad new, ready for operation of trains, the 
expenditures in obtaining the necessary telegraph 
facility for the road became a part of such cost. 

85474-23-2 


6 


r* 


The contract between the appellant and the Texas 
Midland Railroad Co., Exhibit A to the petition 
(Rec. pp. 12-13), provides, inter alia: 

First. The telegraph company agrees to fur¬ 
nish at some point on the line of said railroad 
all poles, wire, insulators, and other necessary 
material, for the construction of a line of poles 
and one wire or more * * * along any ex¬ 
tensions or branches of said railroad * * *. 

Second, The railroad agrees to furnish at its 
own expense all the labor to set said poles in 
the ground and erect the first wire and insu¬ 
lators thereon, under the direction of a fore¬ 
man to be furnished by the telegraph com¬ 
pany, along all extensions and branches of 
said railroad upon which the telegraph com¬ 
pany may not have a line of telegraph; * * * 

Third. The telegraph company agrees to set 
apart one wire along said railroad between 
Garrett and Terrell, and the first wire erected 
along extensions and branches thereof, for the 
joint use of the parties hereto in the trans¬ 
mission of railroad and commercial telegraph 
business, it being agreed that the railroad's 
messages of an important character, directing 
the movement of trains, shall have precedence 
over said joint wire. 

Whenever the business of the railroad re¬ 
quires the exclusive use of said joint wire, the 
telegraph company, on receiving ninety (90) 
days' written notice, agrees to furnish the 
material for the construction of a wire for 

commercial business, the railroad agreeing to 

# 

furnish at its expense the labor for, and to 













pay the expenses of erecting the same, under 
the direction of a foreman to be furnished by 
the telegraph company. 

After the erection of said second wire, the 
first wire shall be set apart for the railroad’s 
railroad business exclusively, and for such 
commercial business as can be done thereon 
without interfering with said railroad business. 

In case of the interruption of either one of 
said two wires, the business of both parties 
hereto shall, as far as practicable, be done 
over the working wire, important railroad 
messages directing the movement of trains 
having precedence. 

In carrying out these provisions the railroad com¬ 
pany incurred expense for common labor to dig the 
holes and set the poles for the entire line and it is 

estimated that $8,715 would be the cost of this 

• ' • 

work on valuation date; the railroad company claimed 
that it should be allowed that amount in the theo¬ 
retical cost of reproducing its railroad new with 
telegraph facilities. In passing upon this claim the 
appellee held: 

Account No. 26 , telegraph and telephone 
lines .—There has been included in the tenta¬ 
tive valuation for telegraph and telephone 
lines wholly owned and used $130, while the 
carrier claims $8,857. * * * In view of 
the fact that title to this property is in the 
telegraph company the bureau allowed noth¬ 
ing to the carrier in estimating the cost of 
reproduction new. 





A telegraph line is necessary in the conduct 
of the business of the carrier and for the pur¬ 
poses of estimating cost of reproduction new 
of its property it is assumed that it would 
equip itself with this facility in the same 
manner that it did originally. Therefore the 
carrier would be obliged to perform the same 
amount of work in a theoretical reproduction 
of the property as it did in original construc¬ 
tion. Such work estimated at prices prevail¬ 
ing on valuation date would amount to $8,715. 
This amount will be added to the cost of 
reproduction new as stated in the tentative 
valuation. In re Texas Midland Railroad , 1 
Val. Rep. 1, 45. 

In the Kansas City Southern Railway Co. case, 
under like provisions in the contract with the ap¬ 
pellant for the construction of a telegraph line, the 
appellee held: 

Account No. 26, telegraph and telephone 
lines .—The bureau has limited the amount 
stated under this item to the reproduction cost 
of those telegraph and telephone lines which 
are owned by the carrier. In addition to the 
owned lines, however, the carrier contributed 
the common labor necessary in the erection of 
a telegraph line along its right of way owned 
by the Western Union Telegraph Company. 

This labor cost the carrier $88,925 and it is 
agreed that this amount would represent the 
cost of doing the same work on valuation date. 

The Western Union Telegraph Company 
protests that nothing should be included in 
the carrier’s inventory on account of this 





labor; that the telegraph line is owned by it 
and that the common labor furnished by the 
carrier is in the nature of a rental charge for 
the use. of the telegraph line. It is further 
stated that had the telegraph company seen 
fit to pay the railroad company for the labor 
supplied and had in turn made a charge for 
the use of its wire, the Commission could not 
under any circumstances include anything in 
the carrier's inventory, and since what was 
done accomplished the same purpose the same 
procedure should be followed. In answer to 
this argument it is sufficient to say that the 
carrier did in fact contribute to the original 
construction of the property of the telegraph 
company, and following our report in the 
Texas Midland Case at page 45, it is assumed 
that a telegraph line is necessary in the con¬ 
duct of the carrier's business and that it 
would perform the same amount of labor in a 
theoretical reproduction of this property as it 
did in original construction. The valuation 
will be corrected. In re Kansas City Southern 
Railway Company , 1 Val. Rep. 223, 240. 

The appellee does not, in either report, undertake 
to give to the railroad company any part of the 
physical property of the appellant. It is stated in 

each case that the telegraph line is owned by the 
appellant; but the appellee allowed to each rail com¬ 
pany, in the “cost of reproduction new" of its rail¬ 
road , the amount respectively paid out in securing 
telegraph facilities to operate trains. The owner¬ 
ship of the telegraph lines in each case is determined 
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by the contracts between the railroad company and 
the appellant. These contracts provide that the 
title to the telegraph lines, ready to operate, shall be 
in the appellant. The appellee in no way or to any 
degree attempts to change the ownership or title to 
the telegraph properties. If the item paid out for 
common labor in securing telegraph facilities were 
omitted from the cost of reproducing the railroad 
property ready for the operation of trains, the true 
cost of reproduction of the completed railroad would 
not be stated. This expenditure by the railroads is 
a capital expenditure the accounting for which is 
provided for in Account No. 26, Telegraph and Tele¬ 
phone Lines, in the Interstate Commerce Commis¬ 
sion’s Classification of Investment in Road and 
Equipment of Steam Roads. 

The valuation and ascertainment of original and 
reproduction costs of the Western Union Telegraph 
Company’s lines is now pending before the appellee. 
When that case comes on for hearing before the ap¬ 
pellee, the appellant will be heard regarding its claim 
for credit in cost of reproduction new of its line in 
setting the poles. What it will then show upon the 
question as to whether it has repaid or compensated 
the railroad companies for their expense in setting the 
poles can not be anticipated, but such claim will un¬ 
doubtedly be made as it is being made here. The 
appellee will at that time hear and determine, ac¬ 
cording to its best judgment, what amount shall be 
allowed to the appellant for these items in the original 


cost and in the cost of reproduction new of its lines on 
the rights of way of the two railroad companies 
named. As to the telegraph company, the decision 
in the railroad cases as to the cost of the railroads 
does not foreclose or impair the right of the appellant 
to be heard upon this claim; nor will it prejudice the 
appellee in determining upon the evidence then pre¬ 
sented whether the telegraph company is entitled to 
credit, in arriving at the cost of reproduction new of 
its line, for the cost of setting the poles. 

ARGUMENT. 

I. 

PARTIES. 

The question before the appellee in each of the 
railroad cases was whether, in arriving at the cost of 

reproduction of the railroad new , ready for operation, 
the item of expense necessary to secure telegraph 
facilities for the operation of trains should be allowed. 
The determination of this question does not directly 

affect the appellant. It has no interest, financial or 

% 

otherwise, in the determination of that question in 
the railroad cases, and therefore it is not a party to 
those cases . The appellant attempts to show a 
financial interest by attaching to its petition, as Ex¬ 
hibit H, a letter addressed to the vice president of the 
Western Union Telegraph Company, signed by the 
Director of Valuation, in which it is stated: 

We should also probably recommend that 
the reproductive cost of your line be dimin- 
. ished by the amount allowed the Texas Mid- 



land. Naturally you will want to be heard 
upon this proposition and I will see that you 
are duly notified of the time and place when 
this matter will be discussed. 

This states simply that the Director would probably 
recommend such action to the appellee. This falls 
far short of an allegation that the appellee has held 
that such recommendation, if made, would be fol¬ 
lowed. The time for the determination of that ques¬ 
tion has not yet arrived. If it comes up at all, it will 
be when the cost of reproducing the telegraph lines 
is under consideration in the Western Union case. 
When the appellant’s case comes before the appellee 
for hearing it will be “duly notified of the time and 
place when” its protest, if one is filed, will be heard. 
Neither the appellant nor the court can assume what 
the evidence will show or what the decision of the 
appellee will be in that case upon this question. The 
telegraph company will claim, presumably, that it 
has paid the raihoad companies for their work in 
setting the poles, and this will then be determined. 

The appellant sets forth in its petition certain 
geneial rules and regulations respecting telegraph and 
telephone lines (Rec., pp. 4, 5, and 6). In so far as 
these rules require an agreement between the rail¬ 
road and the appellant as to ownership it has been 
met in this case by the production of the original 
contracts, which show that the ownership of the 
telegraph property is in the telegraph company, and 
that is recognized and stated in each of the railroad 
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It seems clear that the appellant has no financial 
interest in the allowance to the railroad, in cost of 
reproduction new, of the cost of securing telegraph 
facilities. The only injury about which a party can 
be heard to complain in a judicial tribunal is one 
which directly affects some legal or equitable right. 
Mayor, etc., of Georgetown v. The Alexandria Canal 
Co. et al., 12 Pet. 91; State of Pennsylvania v. The 
Wheeling, etc., Bridge Co. et al., 13 Howard 5.18, 567, 
568, 578; Davenport v. Dows, 18 Wall. 626, 627; 

Dewing v. Perdicaries, 96 U. S. 193, 196; Ellennan 
Case, 105 U. S. 166, 173, 174; In re Debs, 158 U. S. 

564; Hemmenway v. Corey, 16 Vt. 225, 226; In re 
Clark’s Estate, 79 Vt. 62; 64 Atl. 231; Turpin v. 
Derickson, 105 Md. 620; 66 Atl. 273; In re Shepard’s 
Estate, 170 Pa. 323; 32 Atl. 1040, 1041; Hare v. 
Headley, 52 N. J. Eq. 496; 28 Atl. 552; Penn v. 
Vahnson, 89 Va. 253. 

Parties defendant. —The only parties who are 
directly affected by the disposition of the allowance 
made by the appellee in these cases are the Texas 
Midland Railroad Co. and the Kansas City Southern 
Railway Co. If any change is made in the ruling of 
the appellee, they are the ones, and the only ones, 
whose financial interest is affected. 

/ * 

Where a person will be directly affected by a 
decree, he is an indispensable party. Williams v. 
Bankhead, 19 Wall. 563; Manson v. Duncanson, 166 
U. S. 533; Shields v. Barrow, 17 How. 130; Cameron 
v. McRoberts, 3 Wheat. 591; Hooey v. Wilson, 9 
Wall. 501; Mallow v. Hinde, 12 Wheat. 193; Russell 
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v. Clarke, 7 Cranch, 69; Lewis v. Darling, 16 How. 1; 
Ribon v. Railroad Cos., 16 Wall. 446; St. Louis, etc., 
R. Co. v. Wilson, 114 U. S. 60; Massachusetts, etc., 
Const. Co. v. Cane Creek Tp., 155 U. S. 283; Metro¬ 
politan Bank v. St. Louis Dispatch Co., 149 U. S. 
436; Christian v. Atlantic, etc., R. Co., 133 U. S. 233; 
Traders' Bank v. Campbell, 14 Wall. 87; Gregory v. 
Stetson, 133 U. S. 579; Swan Land, etc., Co. v. Frank, 
148 U. S. 603; Garzor v. Rios De Rubio, 209 U. S. 283. 

We submit that the appellant has no financial 
interest, directly affected, which entitled it to file 
the petition herein, and if it had such interest it 
has not joined as defendants “indispensable ’ 1 parties 
whose interests are directly affected. 

II. 

THE POWERS OF THE INTERSTATE COMMERCE COMMISSION 
AND THE JURISDICTION OF THE COURTS TO REVIEW ITS 
ADMINISTRATIVE DECISIONS. 

Before discussing the purpose and scope of the 
writ of mandamus we ask the attention of the court 
to the powers of the appellee and the jurisdiction 
of the courts to review its administrative rulings. 

In section 12 of the Interstate Commerce Act it is 
provided: 

* * * the Commission is hereby author¬ 
ized and required to execute and enforce the 
provisions of this act; * * * 

It is authorized to hold formal hearings and enter 
orders, and in the valuation act it is provided: 

(c) Except as herein otherwise provided, the 
Commission shall have the power to prescribe 






the method of procedure to be followed in the 
conduct of the investigation, the form in which 
the results oi the valuation shall be submitted, 
and the classification of the elements that con¬ 
stitute the ascertained value. * * * 

And in paragraph (e) it is provided: 

* * * all rules and regulation made by the 
Commission for the purpose of administering 
the provisions of this section and section 
twenty of this act shall have the full force and 
effect of law. 

1. The Interstate Commerce Commission. —The ap¬ 
pellee is an administrative board with quasi judicial, 
executive and administrative powers. Int. Com. 
Comm. v. Cincinnati etc. y R. Co. y 167 U. S. 479; 
Savannah , etc., R. Co. v. Florida Fruit Exchange , 167 
U. S. 512; Texas & Pacific Ry. v. Int. Com. Comm., 
162 U. S. 197, 216. 

In Int. Com. Comm. v. Humboldt Steamship Co. y 
224 U. S. 474, 484, the court, speaking through 
Mr. Justice McKenna, said: 

The Interstate Commerce Commission is 
purely an administrative body. It is true it 
may exercise and must exercise quasi judicial 
duties, but its functions are defined and, in 
the main, explicitly directed by the act creating 
it. It may act of its own motion in certain 
instances—it may be petitioned to move by 
those having rights under the act. It may 
exercise judgment and discretion y and , it may be y 
can not be controlled in either. (Italics ours.) 


2. Administrative questions . —In Int. Com. Comm. 
v. Cincinnati etc., R. Co., 167 U. S. 479, 501, the 
court, speaking through Mr. Justice Brewer, said: 

The power given is the power to execute 
and enforce [the act], not to legislate. The 
power given is partly judicial, partly execu¬ 
tive and administrative, but not legislative. 

In Procter & Gamble v. United States , 225 U. S. 
282, 296, the court, speaking through Mr. Chief 
Justice White, said: 

In the long interval which intervened be¬ 
tween 1887 when the act to regulate com¬ 
merce was enacted and June, 18, 1910, when 
the Commerce Court act was passed we have 
learned of no instance where it was held or 
even seriously asserted, that as to subjects 
which in their nature were administrative and 
within the competency of the Commission 
to decide, there was power in a court , by an 
exercise of original action , to enforce its con¬ 
ceptions as to the meaning of the act to regulate 
commerce by dealing directly with the subject 
irrespective of any prior affirmative command 
or action by the Interstate Commerce Commis¬ 
sion. [Italics ours.] 

As illustrative of what are administrative ques¬ 
tions, it was held in Texas & Pacific Ry. Co. v. 
American Tie Co., 234 U. S. 138, 146, that the con¬ 
troversy as to whether a lumber tariff included 
crossties was one primarily to be determined by the 
Commission in the exercise of its power concerning 
tariffs and the authority to regulate conferred upon 
it by the statute. The court said: 





Indeed, we think it is indisputable that that 
subject is directly controlled by the authorities 
which establish that for the preservation of the 
uniformity which it was the purpose of the act 
; to regulate commerce to secure , the courts may 
not as an original question exert authority over 
subjects which primarily come within the juris¬ 
diction of the Commission. [Italics ours.] 

In Loomis v. Lehigh Valley R. R. y 240 U. S. 43, 50, 
the court had before it the question of the character 
of equipment which the carrier must provide and 
allowances which the carrier must make for instru¬ 
mentalities supplied and services rendered by the 
shipper. In this case it was the cost of inside doors 
and bulkheads in cars. Mr. Justice McReynolds, 
speaking for the court, said: 

In the last analysis the instant cause pre¬ 
sents a problem which directly concerns rate¬ 
making and is peculiarly administrative . 
Atchison y Topeka & Santa Fe Ry. v. United 
States y 232 U. S. 199, 220. And the preserva¬ 
tion of uniformity and prevention of dis¬ 
crimination render essential some appropriate 
ruling by the Interstate Commerce Com¬ 
mission before it may be submitted to a court. 
[Italics ours.] 

In Int. Com. Comm. v. Goodrich Transit Co. y 224 
U. S. 194, the court, speaking through Mr. Justice 
Day, sustained the power of the Interstate Commerce 
Commission to prescribe a uniform system of accounts 
and to interpret and enforce the observance of such 
accounts. 
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In Kansas City So. Ry. v. United States , 231 U. S. 
423, 456, the court had before it the allocation of 
items entering into the accounts. Mr. Justice Pitney, 
speaking for the court in reference to the accounts to 
which abandoned property should be charged and 
about which the appellant had made complaint that 
the action of the commission was confiscatory of its 
property, said: 

But, did we agree with appellant that the 
abandonments ought to be charged to surplus 
or to profit and loss, rather than to operating 
expenses, we still should not deem this a 
sufficient ground to declare that the commis¬ 
sion had abused its power. So long as it acts 
fairly and reasonably within the grant of power 
constitutionally conferred by Congress , its orders 
are not open to judicial review. [Italics ours.] 

In United States v. Louis. & Nash. R. R. y 235 U. S. 
314, 320, Mr. Chief Justice White, speaking for the 
court, said: 

In view of the doctrine announced in Inter¬ 
state Com. Com. v. Illinois Cent. R. R. y 215 
U. S. 452; Interstate Com. Com. v. Delaware , 
L. & W. R. Co. y 220 U. S. 235; Interstate Com' 
Com. v. Louisville & Nashville R. R. y 227 
U. S. 88, it plainly results that the court 
below, in substituting its judgment as to the 
existence of preference for that of the Com¬ 
mission on the ground that where there was 
no dispute as to the facts it had a right to do 
so, obviously exerted an authority not con¬ 
ferred upon it by the statute. It is not dis¬ 
putable that from the beginning the very pur- 


pose for which the Commission was created 
was to bring into existence a body which from 
its peculiar character would be most fitted to 
primarily decide whether from facts, disputed 
or undisputed , in a given case preference or 
discrimination existed. East Tenn. etc., Ry. 
Co. v. Interstate Com. Com., 181 U. S. 1, 23-29. 
And the amendments by which it came to pass 
that the findings of the Commission were made 
not merely primafacie but conclusively correct 
in case of judicial review, except to the extent 
pointed out in the Illinois Central and other 
cases, supra , show the progressive evolution of 
the legislative purpose and the inevitable con¬ 
flict which exists between giving that purpose 
effect and upholding the view of the statute 
taken by the court below. It can not be other¬ 
wise since if the view of the statute upheld 
below be sustained, the Commission would 
become but a mere instrument for the purpose 
of taking testimony to be submitted to the 
courts for their ultimate action. [Italics ours.] 

In Los Angeles Switching case, 234 U. S. 294, 311, 
the court, speaking through Mr. Justice Hughes re¬ 
garding the question whether certain switching tracks 
constituted a part of the carriers’ terminal, said: 

We must therefore take the findings of the 
commission in the present case as to the char¬ 
acter and manner of use of the industrial spurs 
in Los Angeles * * *. Assuming that they 
were based upon evidence, they are not open 
to review. Baltimore & Ohio R. R. Co. v. 
Pitcairn Coat Co., 215 U. S. 481, 495; Inter¬ 
state Commerce Commission v. D., L. & W. 




20 

R. R. Co., 220 U. S. 235, 251; Interstate Com¬ 
merce Commission v. Union Pacific R. R. Co., 
222 U. S. 541, 547, 548; Interstate Commerce 
Commission v. Louisville & Nashville R. R. 
Co., 227 U. S. 88, 92; Atchison, Topeka & 
Santa Fe Rwy. Co. v. United States , 232 U. S. 
199, 221. 

It will be observed from the cases cited that the 
Interstate Commerce Commission had delegated to it 
by Congress full power to administer the interstate 
commerce act; to hold hearings upon disputed ques¬ 
tions of law and fact and to pass upon the same as an 
independent administrative body. The court may 
set aside its affirmative orders upon the grounds 
stated in Procter & Gamble v. United States, 225 
U. S. 282, 297, where the court said: 

Originally the duty of the courts to deter¬ 
mine whether an order of the Commission 
should or should not be enforced carried with 
it the obligation to consider both the facts and 
the law. But it had come to pass prior to the 
passage of the act creating the Commerce 
Court that in considering the subject of orders 
of the Commission, for the purpose of enforc¬ 
ing or restraining their enforcement, the courts 
were confined by statutory operation to de¬ 
termining whether there had been violations 
of the Constitution, a want of conformity to 
statutory authority, or of ascertaining whether 
power had been so arbitrarily exercised as 
virtually to transcend the authority conferred 
although it may be not technically doing so. 


' 
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But the court may not substitute its judgment for 
the judgment of the Commission upon questions of 
fact and, administrative questions within the exclu¬ 
sive jurisdiction of the Commission. This jurisdic¬ 
tion of the Commission and the limitation of review 
by the courts applies in every case by whatever process 
or method the decision of the Commission upon ad¬ 
ministrative questions is brought before the courts. 

3. Accounting Regulations Governing Account 26 
regarding expenditures by rail carriers in constructing 
telegraph lines on their right of way to be used in the 
operation of trains .—In the published regulations of 
the appellee regarding Classification of Investment 

In Road and Equipment of Steam Roads, Rule 26 
(p. 25) reads: 

TELEGRAPH AND TELEPHONE LINES. 

This account shall include the cost of tele¬ 
graph and telephone lines, including terminal 
equipment. 

In Accounting Bulletin No. 15, entitled Interpre¬ 
tations of Accounting Classifications Prescribed by 
the Interstate Commerce Commission for Steam 
Roads in Accordance with section 20 of the act to 
regulate commerce (p. 44, case 222) the appellee 
ruled: 

Query. By the terms of an agreement be¬ 
tween a railroad company and a telegraph 
company it is provided that the railroad com¬ 
pany shall furnish the labor and the telegraph 
company the material required to construct, 
maintain, and operate a telegraph line along 





22 


the railroad company’s right of way. To what 
account shall be charged the railroad com¬ 
pany’s expenditures in connection with the 
construction of the telegraph line? 

Answer. The railroad company’s proportion 
of the cost of labor furnished to construct the 
original telegraph line shall be charged to road 
and equipment account No. 26, “ Telegraph 
and telephone lines.” 

(Copies of said classification and ruling are filed 
herewith for convenient reference.) 

Section 19a, paragraph (a), among other things, 
provides: 

The Commission shall make an inventory 
which shall list the property of every common 
carrier subject to the provisions of this act in 
detail, and show the value thereof as herein¬ 
after provided, and shall classify the physical 
property, as nearly as practicable, in con¬ 
formity with the classification of expenditures 
for road and equipment, as prescribed by the In¬ 
terstate Commerce Commission. [Italics ours.] 

By this provision Congress recognized the classifi¬ 
cation of accounts which had been made by the ap¬ 
pellee and projected it, so far as applicable, into the 
conduct and administration of the valuation act. 

4. The valuation act. —The valuation act, section 
19a of the interstate commerce act, confers upon the 
appellee the power and jurisdiction to value “ all the 
property owned or used by every common carrier sub¬ 
ject to the provisions of this act.” It requires the ap¬ 
pellee to ascertain and report “ in detail and separately 
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from improvements the original cost of all lands, 
rights of way, and terminals owned or used for the 
purposes of a common carrier,” and: 

said Commission shall ascertain and report in 
detail as to each piece of property owned or 
used by said common carrier for its purposes 
as a common carrier, the original cost to date, 
the cost of reproduction new, the cost of 
reproduction less depreciation, and an analy¬ 
sis of the methods by which these several 
costs are obtained, and the reason for their 
differences, if any. 

The cost values referred to in the last quotation 

<» 

are evidential facts to be considered by the Commis¬ 
sion in fixing a final value. In the Minnesota Rate 
Cases , 230 U. S. 352, 434-435, the court, speaking 
through Mr. Justice Hughes, said: 

(1) The basis of calculation is the “fair 
value of the property” used for the con¬ 
venience of the public. * * * 

(2) The ascertainment of that value is not 
controlled by artificial rules. It is not a 
matter of formulas, but there must be a 
reasonable judgment having its basis in a 
proper consideration of all relevant facts. 
The scope of the inquiry was thus broadly 
described in Smyth v. Ames, supra (pp. 546- 
547): “In order to ascertain that value, the 
original cost of construction, * * * the 
present as compared with the original cost of 
construction, * * * are to be given such 
weight as may be just and right in each case.” 






It will be observed, therefore, that the requirement 
of the valuation act that the appellee shall report to 
Congress these evidential facts—original cost and 
cost of reproduction new—requires the appellee to 
determine the items or elements which enter into 
and are properly chargeable to investment account 
and original cost, and also those which are to be 
considered in determining the cost of reproduction 
new. These are not questions of law; they are 
questions of fact. 

5. Manner in which the question involved arose . 
In determining the question of reproduction new in 
the Texas Midland and Kansas City Southern cases 
the rail carriers claimed that to complete their rail¬ 
roads ready for operation they must have a tele¬ 
graph or telephone line installed, with instruments, 
for the purpose oi operating their trains; that this 
was a matter of construction; that the railroad 
could not be operated without it; that in these 
cases the carriers had provided such equipment by 
an arrangement with the Western Union Tele¬ 
graph Co.; that while the telegraph lines, when 
installed and ready for operation upon the rights of 
way of the railroad companies, were the property 
of and belonged to the Western Union Telegraph 
Co., yet as a matter of construction the railroad 
companies had paid out certain sums in order to 
secure telegraph wires properly installed, with in¬ 
struments, to operate their trains; that this was a 
part of the construction of the railroad and did not 
involve title to any property. This raised an 
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administrative question to be determined by the 
appellee in the exercise of its judgment and discre¬ 
tion. The appellee, in accordance with its classi¬ 
fication of expenditures for telegraph and telephone 
lines, said: 

Account No. 26 , telegraph and telephone 
lines .—There has been included in the tenta¬ 
tive valuation for telegraph and telephone 
lines wholly owned and used $130, while the 
carrier claims $8,857. The $130 covers the 
estimated cost of reproduction of a telephone 
line from the general offices of the carrier to 
its machine shops, both at Terrell. 

The telegraph line along the right of way of 
the carrier consists of three wires from Ennis 
to Kaufman, four wires from Kaufman to, 
Terrell, three wires from Terrell to Greenville, 
and three wires from Commerce to Paris. 
There are also three wires from Greenville to 
Commerce paralleling the right of way of the 
St. Louis Southwestern Railway Co. of Texas. 
The carrier has the exclusive use of one 
wire from Ennis to Paris and the Western 
Union Telegraph Co. has the exclusive use 
of the remaining wires. The labor of con¬ 
structing all the telegraph lines from Ennis 
to Paris was performed by the carrier but 
the materials were furnished and are owned 
by the telegraph company. In view of the 
fact that title to this property is in the tele¬ 
graph company the bureau allowed nothing 
to the carrier in estimating the cost of repro¬ 
duction new. 

A telegraph line is necessary in the conduct 
of the business of the carrier and for the pur- 


poses of estimating cost of reproduction new 
of its property it is assumed that it would 
equip itself with this facility in the same man¬ 
ner that it did originally. Therefore the 
carrier would be obliged to perform the same 
amount of work in a theoretical reproduction 
of the property as it did in original construc¬ 
tion. Such work estimated at prices prevail¬ 
ing on valuation date would amount to $8,715. 
This amount will be added to the cost of re¬ 
production new as stated in the tentative 
valuation. In re Texas Midland Railroad , 1 
Val. Rep. 1, 45. 

Account No. 26, telegraph and telephone 
lines .—The bureau has limited the amount 
stated under this item to the reproduction cost 
of those telegraph and telephone lines which 
are. owned by the carrier. In addition to the 
owned lines, however, the carrier contributed 
the common labor necessary in the erection of 
a telegraph line along its right of way owned 
by the Western Union Telegraph Co. This 
labor cost the carrier $88,925 and it is agreed 
that this amount would represent the cost of 
doing the same work on valuation date. 

The Western Union Telegraph Co. protests 
that nothing should be included in the car¬ 
rier’s inventory on account of this labor; that 
the telegraph line is owned by it and that the 
common labor furnished by the carrier is in 
the nature of a rental charge for the use of the 
telegraph line. It is further stated that had 
the telegraph company seen fit to pay the rail¬ 
road company for the labor supplied and had 
in turn made a charge for the use of its wire, 
the Commission could not under any circum- 


stances include anything in the carrier’s inven¬ 
tory, and since what was done accomplished 
the same purpose the same procedure should 
be followed. In answer to this argument it is 
sufficient to say that the carrier did in fact 
contribute to the original construction of the 
property of the telegraph company, and fol¬ 
lowing our report in the Texas Midland Case 
at page 45, it is assumed that a telegraph line 
is necessary in the conduct of the carrier’s 
business and that it would perform the same 
amount of labor in a theoretical reproduction 
of this property as it did in original construc¬ 
tion. The valuation will be corrected. In re 
Kansas City Southern Railway Co., 1 Val. Rep. 
223, 240. 

These were final decisions by the appellee in cases 
pending before it. The question as to the allowance 
for these items expended in securing telegraph lines 
to operate trains was a question within the jurisdic¬ 
tion of the appellee. In deciding this question appel¬ 
lee exercised its judgment and discretion, and such 
judgment and discretion can not be controlled by the 
courts in a mandamus proceeding. 

III. 

HAS THE COURT JURISDICTION UNDER THE CIRCUM¬ 
STANCES DISCLOSED IN THIS CASE TO GRANT A WRIT OF 
MANDAMUS TO COMPEL THE APPELLEE TO CHANGE A 
RULING IT HAS MADE AS TO WHAT ARE NECESSARY 
EXPENDITURES IN CONSTRUCTING A RAILROAD? 

There is no dispute regarding the facts as to the 
procedure and decision already taken and made by 
the appellee. As stated in appellant’s brief (p. 6): 
“ What we are here concerned with is the ascertain- 
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ment of the 1 cost of reproduction new/ ” of the two 
railroads referred to. This .question was heard 
before the appellee and determined by full report in 
the Texas Midland Railroad case, decided July 31, 
1918, 1 Val. Rep. 1, and in the Kansas City Southern 
case, decided July 1, 1919, 1 Val. Rep. 223. The 
particular items complained of, as already stated, are 
the expenditures by the railroads in setting the poles 
of the Western Union Telegraph Company on their 
own rights of way to secure telegraph facilities in the 
operation of their roads. A telegraph line is an 
essential facility of a railroad. United States v. 
Erie Railroad , 235 U. S. 513, 520. In promulgating 
its rules, several years ago, for the Classification of 
Investment in Road and Equipment of Steam Roads, 
this expenditure was provided for, as already noted, 
in Account 26, entitled Telegraph and Telephone 
Lines, and was interpreted by the appellee in its 
published Interpretations of Accounting Classifica¬ 
tions to include expenditures for cost of labor fur¬ 
nished to construct the original telegraph line in cases 
where the Telegraph Company furnished the material 
and owns the line. Following this rule of classifi¬ 
cation applicable in the present case appellee, stating 
that the telegraph line as a whole belonged to the 
Western Union Telegraph Co., held that the estimated 
expenditure of $8,857 by the Texas Midland Railroad 
Co. for setting the poles should be allowed to the rail¬ 
road company in estimating the cost of reproduction 
new, and that in the Kansas City Southern case the 



estimated cost of setting poles, amounting to $88,925, 
should be allowed. In determining the allowance 
of this item of expense to the railroad companies the 
appellee exercised its judgment and discretion in 
determining the question of fact, as it did in deter¬ 
mining all other elements or items of expense that 
should go into the cost of reproduction new. These 
are not questions of law; they are questions of fact, 
and always turn upon the question whether in the 
original construction the expenditure was a capital 
expenditure for a facility which was essential to the 
complete construction, ready for operation, of the 
railroad. If the expenditure was a capital expendi¬ 
ture, then it must be taken into account in estimating 
the cost of reproduction new. 

In making its decision the appellee was not deter¬ 
mining the question of ownership of any physical 
property. It recognized and stated that the Western. 
Union Telegraph Co. was the owner of the physical 
property. This does not, however, touch the ques¬ 
tion of whether or not in constructing its railroad 
and in the theoretical reproduction of the railroad 
this expenditure of money out of the treasury of the 
railroad company should be credited to it as an 
expenditure to secure telegraph facilities. There can 
be no question that the appellee in the performance 
of its duties in administering the valuation act was 
required to determine this question and in so doing 
exercised its judgment and discretion. 

In Riverside Oil Co. v. Hitchcock , 190 U. S. 316, 
624, a case involving a decision by an executive 
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officer in the administration of his office, Mr. Justice 
Peckham, speaking for the court, said: 


Whether he decided right or wrong , is not the 
question. Having jurisdiction to decide at all , 
he had necessarily jurisdiction , and it was his 
duty to decide as he thought the law ivas, and 
the courts have no power whatever under those 
circumstances to review his determination by 
mandamus or injunction. [Italics ours.] 

In the Humboldt case, supra , the court said: 


The general principle which controls the 
issue of a writ of mandamus is familiar. It 
can be issued to direct the performance of a 
ministerial act, but not to control discretion . 
It may be directed against a tribunal or one 
who acts in a judicial capacity to require it or 
him to proceed, the manner of doing so being 
left to its or his discretion. [Italics ours.] 

This case is relied upon by the appellant, but the 
Supreme Court clearly points out in that case that the 
writ can only issue for the purpose of commanding 
the appellee to proceed to hear the case after the 
court had determined the question of law involved. 
The question of law was whether Alaska was a 
Territory within the meaning of the Interstate 
Commerce Act. The court held that it was, and 
therefore the Commission had jurisdiction to proceed. 
The same doctrine is laid down in Louisville Cement 


Co. v. Int. Com. Comm., 246 U. S. 638, 642-645. In 
that case the Commission had declined to consider 
a claim for reparation on the ground that it was 
barred by a limitation upon its jurisdiction contained 



in the Interstate Commerce Act. The court held, 
upon the question of law construing the statute, that 
the appellee erred as to the time when the two-year 
statute began to run, and therefore the claim for 
reparation was not barred by the statute and the 
appellee had jurisdiction over the claim. The court, 

speaking through Mr. Justice Clarke, said: 

» 

We agree with this conclusion of the Com¬ 
mission, that the two-year provision of the 
act is not a mere statute of limitation but is 
juricdictional —is a limit set to the power of 
the Commission as distinguished from a rule 
of law for the guidance of it in reaching its 
conclusions. * * * 

That the Supreme Court of the District of 
Columbia, in a proper case, has power to 
direct the Commission by mandamus to enter¬ 
tain and proceed to adjudicate a cause which 
it has erroneously declared to be not within its 
jurisdiction is decided in Interstate Commerce 
Commission v. Humboldt Steamship Co., 224 
U. S. 474. (Italics ours.) 

The court then held that the appellee erred in 
determining the time when the cause of action 
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accrued, and that the “interpretation which the 
Commission placed upon its jurisdictional power is 
erroneous.” There was no attempt to control the 
judgment and discretion of the appellee in the 
determination of the issue as to the claim for repara¬ 
tion; the writ was confined to a direction that the 
appellee proceed to hear the claim. 





r 

32 

In Kansas City Southern Railway v. Int. Com . 
Comm., 252 U. S. 178, the court, speaking through 
Mr. Chief Justice White, said: 

This suit was then brought to obtain a 
mandamus to compel the Commission to hear 
the proof and act upon it under the statute. 

Referring to the construction of the act by the 
appellee the court, speaking upon the question of 
law, said: 

We are of opinion, however, that considering 
the face of the statute and the reasoning of the 
Commission, it results that the conclusion of 
the Commission was erroneous, an error which 
was exclusively caused by a mistaken concep¬ 
tion by the Commission of its relation to the 
subject, resulting in an unconscious disregard 
on its part of the power of Congress and an 
unwitting assumption by the Commission of 
authority which it did not possess. 

The writ was issued in that case to compel action, 
but the court in no way and to no degree attempted 
to determine how the appellee should exercise its 
judgment and discretion in the premises. 

This court in a recent case, United States , ex rel. f 
etc. v. Interstate Commerce Commission , No. 3498, 
decided December 5, 1921, reviews the decision of the 
Supreme Court in the Kansas City Southern man¬ 
damus case, and, speaking through Mr. Justice Robb 
and applying it to the case then before it, said: 

In the present case the Commission’s con¬ 
clusion of law is inconsistent with its finding of 
fact, and this inconsistency results from a mis- 



conception of the statute, as interpreted by the 
Supreme Court. The complaint is not that the 
Commission has erred in the exercise of its dis¬ 
cretion, but rather that its failure to give effect 
to the plain mandate of the statute amounts to a 
refusal to exercise any discretion under the 
statute. [Italics ours.] 

In United States, ex rel., etc., v. Fall, decided 
January 3, 1922, case No. 3695, this court, speaking 
through Mr. Justice Van Orsdel, said: 

We do not overlook the well established 
rule that mandamus will not lie to control 
the exercise of discretion by an executive 
officer. But that applies where the law re¬ 
poses in the officer the power to do an act 
upon the fulfilment of certain conditions and 
compliance therewith must be found by the 
officer as a condition precedent to granting 
relief, or where the construction of a statute 
is essential to determine whether the party 
seeking relief under it comes within its pro- 
visions. In such a case the courts refuse to 
convert the writ of mandamus into a writ of 
error to review possible errors of the officer in 
his findings of fact or his interpretation of the 
law as a basis for reaching his conclusion. 

(See also Weeks v. United States, ex rel., etc., case 
No. 3693, in this court, opinion filed January 3, 
1922.) 

In McKenzie v. Fisher , 40 App. D. C. 74, 79, this 
court said: 

The writ of mandamus lies to compel the 
performance of a plain official duty requiring 
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no exercise cf discretion ; * * * [Italics 
ours.] 

In Ex Parte Roe , 234 U. S. 70, 73, the Supreme 
Court, speaking through Mr. Justice Van Devanter, 
said: 

The accustomed office of q. writ of manda¬ 
mus, when directed to a judicial officer, is to 
compel an exercise of existing jurisdiction, but 
not to control his decision . It does not lie to 
compel a reversal of a decision y either inter¬ 
locutory or final, made in the exercise of a 
lawful jurisdiction, especially where in regular 
course the decision may be reviewed upon a 
writ of error or an appeal. [Italics ours.] 

Even in the decision of a question of law by an 
executive officer required in the administration of his 
office the Supreme Court, in United States , ex rel. 
Hall v. Payne , 254 U. S. 343, speaking through Mr. 
Justice McKenna, said: 

He could not administer or apply the act 
without construing it, and its construction 
involved the exercise of judgment and discre¬ 
tion. The view for which the relator contends 
was not so obviously and certainly right as to 
make it plainly the duty of the Secretary to 
give effect to it. The relator, therefore, is not 
entitled to a writ of mandamus. 

In the case at bar the prayer of the petition is 
explicit and direct: 

that a peremptory writ of mandamus go to 
the respondent direct and requiring it to cor¬ 
rect its valuation in the said Texas Midland 
Railway valuation and in the said Kansas 




by removing from the schedules of property 
attributed to the railway company all the 
telegraph property listed therein belonging to 
the relator, \ * * * 

Here the writ is asked for the express purpose 
of changing the ruling and decision of the appellee 
in cases pending before it and about which it was 
required to and did exercise its judgment and dis¬ 
cretion. The petition asks that the court control 
the judgment and discretion of the appellee in the 
work which Congress has vested in the appellee and 
which is not within the jurisdiction of the court. 

When the case of the Western Union Telegraph 
Company comes before the appellee for decision and 
decision is made, the proper court may review any 
errors of law, arbitrary action or violation of con¬ 
stitutional rights of the company. Final decision 
of the appellee in these valuation cases is made 
prima fade evidence only of the matters found 
(section 19a, par. (i)), and a complete review of the 
valuation together with the receipt and reference of 
new evidence to the appellee may be made by the 
court “upon the trial of any action involving a final 
value fixed by the Commission” under proceedings 
provided for in paragraph (j). The appellant there¬ 
fore has a complete remedy at law in its own case 
when that case is finally determined. It may 
appear in that case from evidence submitted by the 
appellant that it has paid the railroad companies for 
their expenditures in setting the poles. If this 
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should appear to the satisfaction of the appellee, it 
would undoubtedly credit to the appellant, in the 
cost of reproduction new of its telegraph lines, the 
amount so paid. It must be borne in mind in the 
consideration of this case that the decision com¬ 
plained of is not a determination of title to physical 
property, but that it is only a determination as to 
what items, paid for by the railroad companies, may 
be taken into account in estimating the cost of 
reproduction new of the railroads. It has reference 
only to amstrvxlion and not to the operation of the 
telegraph lines. 

IV. 

THE REQUIREMENT OF THE DIRECTOR OF VALUATION 
CALLING UPON THE APPELLANT TO AGREE WITH THE 
RAILROAD COMPANIES AS TO THE OWNERSHIP OF THE 
TELEGRAPH LINES. 

Upon this point the prayer of the petition is— 

that the respondent desist from applying the 
arbitrary rules as promulgated by the respond¬ 
ent by attributing to the railway compaines 
arbitrarily ownership of pole lines and wires 
simply upon and for the reason that the relator 
and such railway company may fail to agree as 
to the extent and character of ownership of 
each of said parties in such telegraph property. 
(Rec. p. 11.) 

The valuation act provides, inter alia , that the 
appellee shall “ investigate, ascertain, and report the 
value of all the property owned or used by every 
common carrier subject to the provisions of this act.” 
(Section 19a, par. (a).) Under this provision the 


the ownership of telegraph lines located up 
of way belonging to railroad companies th 
contract between the Western Union Telej 
and the railroad company providing for the 
tion of a telegraph line is accepted as detern 
ownership. There are cases, however, in \ 
putes arise between a railroad company 
telegraph company as to the ownership of pt 
line upon the right of way. In some in 
railroad company had constructed a teleg 
which was in use before any arrangement 1 
with the Western Union Telegraph Co. for 
struction of additional lines upon extern 
branches of the railroad. In these cases the 
under its contract now operates all the ] 
admits that it does not own all the lines, 
construction is owned by the railroad com] 
used by the appellant, while the new lines co 
after the contract was entered into are 01 
used by the telegraph company. The orig 
tracts in these instances do not always 
definitely the extent of the original line bel 
the railroad company, and therefore cai 
identified by the appellee. It becomes ne< 
cases of dispute as to these old lines that the 
and the railroad company should agree c 
some satisfactory evidence as to the own 
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these lines and their location and extent. The 
valuation act provides that— 

Every common carrier subject to the pro¬ 
visions of this act shall furnish to the Com¬ 
mission or its agents from time to time and 
as the Commission may require maps, pro¬ 
files, contracts, reports of engineers, and any 
other documents, records, and papers, or 
copies of any or all of the same, in aid of such 
investigation and determination of the value 
of the property of said common carrier, and 
shall grant to all agents of the Commission 
free access to its right of way, its property, 

and its accounts, records, and memoranda 

% « 

whenever and wherever requested by any 
such duly authorized agent, and every com¬ 
mon carrier is hereby directed and required 
to cooperate with and aid the Commission in 
the work of the valuation of its property in 
such further particulars and to such extent 
as the Commission may require and direct, 
* * * (Sec. 19a, par. (e)). 

If the original contracts of construction do not 
determine the ownership by reference to the parts of 
the line in controversy between the carriers, the Di¬ 
rector of Valuation notified the appellant that in such 
cases they should come to some agreement with the 
railroad company as to the line in dispute. If this 
was not done the part of the line in dispute would 
be credited to the railroad company as owner, the 
line being located upon the lands of the railroad com¬ 
pany. This is not a decision by the appellee; it is 
a statement by the Director of Valuation as to how 


in cases of such disputes. The Director further stated 
to appellant that it would be notified of such cases 
and could appear before the appellee, submit its evi¬ 
dence as to the ownership, and have it determined. 
No such case has yet come before the appellee for its 
decision. There are instances pending, before appel¬ 
lee where it is admitted by the appellant, speaking 
through its general counsel and vice president to the 
appellee, that parts of lines on a given right of way 
are owned by the railroad company and parts by the 
telegraph company, but so far the railroad company 
and the telegraph company have not agreed as to 
the ownership of these particular parts of the line in 
controversy. If an agreement is not reached by 
the parties in such cases, the matter of classification 
as to ownership will come up in regular order for 
hearing, and determination by the appellee upon the 
submission of evidence by the parties. Until the 
evidence is produced appellee can not assume that 
the ownership of the line in dispute belongs to the 
appellant simply because it operates all the lines on 
these rights of way owned by the railroad company. 
The title to such structures attaches to the land on 
which they are erected unless otherwise provided by 
contract. The appellant as operator of the line is 
entitled to a valuation of such parts of the line in 
controversy as used but not owned and such valuation 
is accorded to it in the tentative valuations. These 
disputed parts of the line are tentatively put down as 
owned by the railroad company upon whose lands the 
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telegraph line is located but used by appellant. This, 
as above noted, is subject always to a full hearing 
and determination before the appellee before the 
final report as to ownership and value are stated. 
Section' 19a, paragraphs (h) and (i), provides for a 
tentative valuation or report, the filing of protests by 
the carrier and full hearing by the appellee upon 
questions in controversy, and the appellee is author¬ 
ized to “make such changes as may be necessary’ 1 
in the tentative report, “and shall issue an order 
making such corrected tentative valuation final as of 
the date thereof.” This includes all controversies 
between carriers as to the ownership of the physical 
property. 

We submit that the court can not upon the mere 
statements of this petition, without any evidence as 
to ownership, direct that the appellee shall in such 
disputed cases as to ownership, schedule the lines as 
owned by the appellant. Ownership of physical 
property must be determined upon some evidence, 
and as to these disputed lines there is no evidence 
before the appellee or the court. 

CONCLUSION. 

We respectfully submit that the prayer of the 
petition in this case should not be granted for the 
reasons (1) that the proper parties are not before 
the court, (2) that the remedy prayed for “that 
the appellee correct its valuation,” calls for a control 
by the court of the judgment and discretion of the 
appellee in a matter within its jurisdiction, (3) that 



Dy tne appellee and tor violation ot any constitutional 
rights by the decisions of the appellee, and (4) that 
in cases of disputed ownership between a railroad 
company and the appellant as to the ownership of 
particular parts of lines there has been no evidence 
presented to the appellee regarding such ownership, 
nor has the appellee determined the same, nor is there 
any evidence before the court upon which the court 
can determine the question of ownership. 

Respectfully submitted. 

Charles W. Needham, 

Ralph H. Kimball, 

Counsel for Appellee. 
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Of Counsel . 
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